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I. IDENTITY OF PETITIONER

The petitioner is DAVID MARTIN.

II. DECISION BELOW
Petitioner seeks review of the Opinion, entered by Division III of the Court of
Appeals on September 7, 2017, and the Order Denying Motion for Reconsideration

entered on October 31, 2017.
III. ISSUES FOR REVIEW

A. Whether the Opinion conflicts with decisions of this Court pursuant to RAP
13.4(b)(1), when it concludes that the overriding justification element of the
Perritt test applies to ‘whistleblower’ cases.

B. Whether the Opinion conflicts with decisions of this Court pursuant to RAP
13.4(b)(1), when it concludes that summary judgment can be granted in
favor of an employer based on the assertion of an oyerriding justification
where the, employer does not concede the preceding three elements of the
Perritt test.

C. Whether the Opinion conflicts with decisions of this Court pursuant to RAP
13.4(b)(1), when it improperly declines to place the burden of proof with
respect to the overriding justification element of the Perritt test.

D. Whether the Opinion conflicts with decisions of this Court pursuant to RAP
13.4(b)(1), when it relies on the “after-acquired evidence” doctrine to
conclude that an overriding justification asserted by an employer need not
have actually motivated the dismissal of the employee.

E. Whether the Opinion conflicts with decisions of this Court pursuant to RAP
13.4(b)(1), when it conflates the overriding justification element contained
in the Perritt test with the federal “mixed-motive” defense, which is not
recognized by Washington law. 3

F. Whether the Opinion involves an issue of substantial public interest that
should be determined by the Supreme Court pursuant to RAP 13.4(b)(4).
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IV. STATEMENT OF THE CASE

FACTUAL HISTORY: Petitioner, David Martin, was a full-time employee at

Gonzaga University from January of 2008 until March of 2012. (CP 4, 13, 31, 41,
137, 150, 155, 181.) His title was Assistant Director of the Rudolf Fitness Center
(hereinafter “RFC”). (CP 13, 31, 137, 150, 162, 169, 179, 199.) In addition to
wages, Martin received other benefits, including health insurance and free tuition.
(CP 4-6, 17, 33.) Martin made use of his tuition benefit and enrolled in the
Master’s program for Sports Administration at Gonzaga. (CP 5, 17, 33, 13'8, 152.)
The RFC provides services to students, faculty, staff, families of faculty/staff, -
and members of the community; during the summer months, Gonzaga rents the
RFC to organizations such as youth camps and sports leagues. (CP 26, 50, 119.)

"~ Unfortunately, students were routinely injured at the RFC basketball court
after accidental impact with the bare concrete walls and other unpadded surfaces
behind and around lthe basketball court. (CP 4, 14, 20-21, 31-32, 38, 51, 137, 204.)
Players sustained severe injuries, including concussions, head trauma, broken
bones, dislocated shoulders, and lacerations; in one case, injuries were so severe
that an ambulance was required to provide emergency care. (CP 4, 14,31-32,204.)
On one occasion, Martin was first on the scene to help a student, and he helped to
support a student’s broken leg, which was so misshapen that the student could see
the bottom of his own shoe. (CP 204.) In addition to the risk of injury from
physical impact with unpadded surfaces, students were routinely exposed to
potential hazards resulting from pathogens contained in blood and bodily fluids of

injured students. (CP 4, 14, 26, 32, 38.).
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The courts used by Gonzaga in its athletic program were equipped with
protective padding. (CP 4, 5, 14, 32.). Only the recreational court, which was
primarily used by students who were not considered student “athletes” had no\
padding. (CP 5, 137.)

The unsafe condition in the basketball court had been brought to Gonzaga’s
attention prior to Martin’s employment. In 2004, a study had been conducted by
an outside consultant who recommended that padding should be put in the courts.
(CP 15, 20, 65-67, 70.). In 2007, another study had been conducted that again
concluded pads should be installed. (CP 15-16, 68.).

Over the course of several years, Martin repeatedly requested protective
padding for the bare concrete walls beneath the basketball hoops and other areas
where injuries frequently occurred. (CP 4-5, 14, 32, 60, 63, 74.). Gonzaga
confirmed that Martin had requested “an assessment of what the condition is and
what best practices are, what the code is, and to seek out — seek an analysis of
whether or not we had a condition that needed to be addressed.”. (CP 60, 63.).
Martin was told that a request for protective padding could only be made once a
year and that Gonzaga had “difficulty” finding “justification for the investment.”
(CP4,14,32,62,111.)

Gonzaga’s student newspaper began investigating the injuries being suffered
by students using the RFC basketball courts. (CP 34, 38-39, 102-107.) Martin
testified that one of his supervisors was angry about the investigation and had
engaged in inappropriate intimidation and threats to prevent the reporter and the

paper from investigating the story. (CP 103-104.) Gonzaga also acknowledged
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that there hqd been a Iiumor that Martin had leaked information to the newspaper.
(CP 104.)

Deeply troubled by the unsafe condition, Martin wrote a proposal as part of
his thesis project for his Master’s program that would create new programs to raise
funds for the purchase of padding for the basketball court. (CP 17, 33, 39, 41, 74-
75,102,115, 152.) Martin spent three months preparing his proposal, after which
he showed it to his supervisor. (CP 5, 17, 33, 102, 138.) The details associated
with Martin’s attempts to get his proposal into the hands of someone who could
approve it and his supervisors’ attempts to take his proposal away from him make
up the bulk of the facts in this case.

No direct order of any kind was issued to Martin until he attended a meeting
with two of his supervisors, during which he was told to turn over his proposal (his
personal intellectual property) to one of his supervisors; he refused. (CP 102-103.)
Martin then requested to leave the meeting and went back to the gym. (CP 121,
191, 214-216.) He was very shaken and felt sick to his stomach, so he asked his
immediate supervisor, Ms. Radtke, if he could go home. (CP 103, 110, 154, 166,
170, 179, 192-93.) She gave him permission to leave, and Martin arranged for
another employee to cover his shift. (CP 103.) Martin then went back to Ms.
Radtke and confirmed that she would document his request and her permission to
leave. (CP 103; 192-93.) Martin called her again in the evening to make sure that
she had documented his request, and she confirmed that she had. (CP 103.)

The next morning, one of Martin’s supervisors called and informed him that

he had been suspended from his employment; the supervisor told Martin that he
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was forbidden from contact with anyone at Gonzaga except for the Human
Resources and the supervisor, himself. (CP 122.). Martin was not given any
reason for his suspension. (CP 103.) Martin contacted Human Resources and
learned that the department was nét even aware that he had been suspended and
could give him no information. (CP 103.) Five days passed before Human
Resources contacted Martin’s supervisor to provide the reason for Martin’s
suspension, which was purportedly for leaving work without permission. (CP
103.) Martin’s supervisor told him that he would be placed on administrative leave
because he had been insubordinate by not following “appropriate protocols.” (CP
122.) No information in the record identifies who made the decision to place
Martin on administrative leave.

Martin believed that his supervisors — who had obstructed his previous
requests for safety improvements — were trying to prevent him from raising his
concerns higher up the “chain of command” té avoid embarrassment and other
repercussions to themselves. (CP 34, 102-107.) Martin concluded that he would
have to submit his proposal directly to the president. Id.

On March 5, 2012, Martin contacted the office of the president and talked to
his executive assistant about what had happened, and she advised him to make the
president aware of what was happening. (CP 196-97.) He emailed his proposal to
the president’s assistant, and, in the accompanying email, he indicated that he knew
he was putting his job in jeopardy by sending the email, but that he believed he
had to do it anyway because of how much he was concerned about making a

“better, safer environment” for the students. (CP 100.)
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Two days later, on March 7, a student sustained a serious head injury from
running into the bare concrete wall in the RFC basketball court; the student had to
be taken to the hospital by ambularllce. (CP 38, 105.) He had a concussion and
had to receive stitches. (CP 38.) The student’s father was a personal injury
attorney who later spoke td the student newspaper and relayed his concerns that no
padding had been installed in the gym where his son had been injured. (CP 38.)

The next day, Gonzaga fired Martin. (CP 105.) There was no Human'
Resources representative at the meeting where Maﬁin was terminated. (CP 202.)
During that meeting, one of Martin’s supervisors told him that part of the reason
he was being dismissed was because Gonzaga believed that he had been giving
information about student injuries taking place at the RFC to the student
neWspaper. (Cp 34.)

After he was fired, Martin wrote a letter to the president and explained what
had happened and outlined his concerns. (CP 102-107.) He indicated that he had
been dismissed “under the pretense of insubordination,” and that during his four
yearsl at Gonzaga, he had “seen a lack of responsiveness to safety issues” at the
RfC. (CP 102.) He indicated a vafiety of safety concerns and noted that “repeated
requests for safety improvement have gone unaddressed under the current
organizational structure.” (CP 102.) He complained that “[e]ven now we don’t
have the resources to replenish first aid kits before critical items are exhausted,”
and indicated that his proposal would provide for funds so that the RFC could pay
“for our own protective equipment in the gym and not have to fight those in the

chain of command to justify funding our safety provisions.” (CP 102.) He urged
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that “[i]t is important that I make you aware that our repeated safety concerns have
fallen on deaf ears,” and confirmed that “[t]his is what prompted me to write the
proposal in the first piac,e.” (CP102.)

Within nine months of Martin’s termination, Gonzaga installed padding in the

basketball courts at the RFC. (CP 111, 122.)

PROCEDURAL HISTORY: Martin filed a complaint against Gonzaga for
wrongful discharge in violation of public policy. (CP 6-7.) Gonzaéa moved for
summary judgment, arguing that Martin had failed to allege any public policy
violation by Gonzaga and that he had failed to produce sufficient circumstantial
evidence that his actions in furtherance of public policy were the cause of his
discharge. (CP 149.). The trial court granted summary judgment in favor of
Gonzaga.

Martin appealed.

The Court of Appeals affirmed the trial court, concluding that Gonzaga’s
allegation that Martin had been insubordinate, which constituted an overriding
justification even if it was not actually the reason Gonzaga dismissed Martin.

Martin sought reconsideration of the decision, and his request was. denied.

Martin now seeks discretionary review by the Washington Supreme Court.

/ V. ARGUMENT

The Opinion in this case conflicts with decisions of this Court pursuant to RAP

13.4(b)(1), and it also involves an issue of substantial public interest that should

be determined by the Supreme Court pursuant to RAP 13.4(b)(4).
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A. The Perritt test does not apply to ‘whistleblower’ cases, where an employer
fires an employee in retaliation for reporting employer misconduct.

The tort of wrongful discharge against public policy was recognized bylthis
Court for the first time in Thompson v. St. Regis Paper Co., 102 Wn.2d 219, 685
P.2d 1081 (1984)(“[w]e join the growing majority of jurisdictions and recognize a
cause of action in tort for wrongful discharge if the discharge of the employee
contravenes a clear mandate of public policy”). “Following Thompson, the
availability of the tort remained narrow and it was recognized under only four
different situations:

(1) where employees are fired for refusing to commit an illegal
act; (2) where employees are fired for performing a public duty or
obligation, such as serving jury duty; (3) where employees are
fired or exercising a legal right or privilege, such as filing
workers’ compensation claims; and (4) where employees are fired
in retaliation for reporting employer misconduct, i.e.,

whistleblowin:g.”

Rose v. Anderson Hay and Grain Comp., 184 Wn.2d 268, 275, 358 P.3d 1139

(2015); Gardner v. Loomis Armored Inc., 128 Wn.2d 931, 936, 913 P.2d 377

\
(1996); Dicomes v. State, 113 Wn.2d 612, 618, 782 P.2d 1002 (1986).

In these four speciﬁcally-‘recognized situations, an employee must simply
identify the clearly recognized public policy and demonstrate that the employer
contravened that policy by terminating the employee. Rose, 184 Wﬁ.2d at 276.

Following the Thompson case, this Court looked to Professor Perritt’s treatise,
‘Workplace Torts: Rights and Liabilities,” for a “more refined” analysis, which it

embraced in Gardner. Rickman v. Premera Blue Cross, 184 Wn.2d 300, 310, 358

P.3d 1153 (2015). The Gardner court addressed a situation where a public policy
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tort claim did not clearly fall into one of the Thompson categories, noting that
“[plrior cases have not demanded such a delicate balancing of interests as is

required for a proper resolution in this case.” Gardner, 128 Wn.2d at 938; Rose,

184 Wn.2d at 277. This Court explicitly acknowledged that adoption of the Perritt
analysis addressed a “highly unique” situation and did not substantively change
the underlying tort requirements, explaining that “because the situation did not
involve the common retaliatory discharge scenario, it demanded a more refined
analysis.” Rose, 184 Wn.2d at 277. This Court also clarified that because previous
common law already contained clarity and jeopardy elements, prior decisions
remained good law. Id. at 278.

The Perritt test has four parts: “(1) the existence of a clear public policy (the
clarity element); (2) discouraging the conduct in which the plaintiff engaged would
jeopardize the public policy (the jeopardy element); (3) the public-policy-linked

| conduct caused the dismissal (the causation element); and (4) the employer has
not offered an overriding justification for the dismissal of the plaintiff (the absence

of justification element).” Rickman, 184 Wn.2d at 310; Gardner, 128 Wn.2d at

941. The fourth element, “overriding justification,” while part of the Perritt
analysis, is not an element of the previously-established Thompson framework.

In later opinions, this Court explained that the Perritt test applies only where a
public policy tort claim does not fall into one of the four categories “easily resolved
under the Thompson framework.” Rose, 184 Wn.2d at 286-87. In the Rose case,
where the employee’s claim fell into one of the specifically-recognized situations,

this Court concluded that the employee had met his burden to establish a prima
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facie case without resdrting to analysis under the Perritt factors, saying “when the
facts do not fit neatly into one of the four above-described categories, a more
refined analysis may be necessary,” and it is “in those circumstances, the courts
should look to the four-part ?erritt test for guidance.” Id The Rose court
concluded that such guidance “is unnecessary here” because the facts of the case
fell directly within a specifically-recognized category of wrongful discharge in
violation of public policy claims. Id. at 287. Rose issued a clear directive that
lower courts are not to apply the Perritt factors to ‘whistleblower’ cases.

While the Opinion in this case explicitly acknowledged that Martin had
asserted a whistleblower claim, it did not conduct any analysis with respect to this
issue. In fact, it made no comment regarding the Thompson framework at all;
rather, it immediately applied the Perritt test. Opinion, pg. 26. In doing so, the
Opinion overlooked this Court’s clear directive in Rose. If Martin’s assertion is
correct and the termination of his employment was a retali;tory discharge for
reporting employer misconduct, then the Perritt test and its overriding justification
element do not apply to his claim. The Opinion’s inappropriate application of the
Perritt test to a claim that is properly analyzed under the Thompson framework
directly conflicts with the published opinions of this Court.

B. Summary judgment cannot be granted in favor of an employer based on the
assertion of an overriding justification unless the employer first concedes
the preceding three elements of the Perritt test.

It is Martin’s position on appeal that the overriding justification element of the
Perritt test does not apply to his case; however, should this Court conclude

otherwise, it nevertheless remains that the Opinion misapplied it.
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The overriding justification element of the Perritt test balances the jeopardized
public policy interests established by an employee against the special business
interests asserted by an employer to determine whether_thé employer had an
overriding justification for dismissing the employee based on public-policy-

protected conduct. Gardner, 128 Wn.2d at 941. Such a balancing test necessarily

assumes an employee’s dismissal was related to public-policy-protected conduct.
As the Gardner court explained, the overriding justification inquiry addresses the
fact that “some public policies, even if clearly mandated, are not strong enough to
warrant interfering with employer’s personnel management.” Id. at 947.

At the summary judgment stage, therefore, an employer must concede the first
three elements of the Perritt test before it can assert an overriding justification.
Where an employer’s assertions dispute that dismissal was related to public-
policy-protected conduct, a court has no established public policy interest to
balance, and summary judgment cannot be granted. The first three factors of the
Perritt test must be resolved before any balancing test can occur. 2017).

Professor Perritt himself, the scholar who designed the four-part tes-t, has
provided guidance for its use, and his writings confirm the preceding analysis:

“Circumstances may arise, especially in the internal public policy
category' defined in §§ 7.09[C] through 7.09[D][5], in which the

employer does not deny that the determining factor or dominant
reason for the dismissal was the employee’s public-policy-linked

! Professor Perritt explains ‘internal public policy’ tort cases as “disputes wholly internal
to the workplace, as contrasted with dismissals arising from conduct outside, and unrelated
to, the workplace,” saying that “most internal public policy tort cases involve employee
objections to employer policies.” Henry H. Perritt, Jr., Workplace Torts: Rights and
Liabilities, pg. 99 (1991).
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conduct but asserts that legitimate business reasons nevertheless
outweigh the public policy and justify the dismissal. This is the
overriding justification or business necessity defense. The
justification issue presents this fact question: was there a business
necessity for discharging the plaintiff, even if protected conduct
as the reason for the dismissal. Protected conduct is involved only
if both the clarity and jeopardy elements of the public policy tort
have been resolved in the plaintiff’s favor.

This defense differs from the mixed-motive problem addressed in
§ 7.07[B]. In the mixed-motive case, the employer asserts that the
real motive for the dismissal had nothing to do with public policy.
In the business necessity case, the employer admits that the
dismissal related to conduct protected by public policy but
asserts the employer’s interests in the circumstances should
override the jeopardy to public policy.”

Henry H. Perritt, Jr., Workplace Torts: Rights and Liabilities, §7.08 (Supp.

2017)(emphasis added)!

The Opinion’s analysis of the Perritt test in the present case directly conflicts
with a wide breadth of well-established Washington law as published by this Court.
The Opinion misapplies the overriding justification element, and further, the eight
questions it proposes in its analysis aptly demonstrate the quixotic quagmire that
is the result of attempting to balance interests that have not been established. Just
as troubling, the Opinion’s effort to force the resolution of factual issues that are
not properly decided on appeal involved inappropriate credibility determinations,
mischaracterizations of the record, the construal of facts and inferences in the light
most favorable to the moving party, and reliance on anonymous hearsay statements
that would be inadmissible at trial. This methodology directly conflicts with the

well-established Washington law governing appeals as published by this Court.

2 These errors were presented in significant detail in Petitioner’s Motion for
Reconsideration, which was subsequently denied. The motion is included in the appendix
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C. The Opinion improperly declines to place the burden of proof with respect
to the overriding justification element of the Perritt test.

In cases where the Pérritt framework applies, an employee is obligated to
establish the first three factors (clarity, causation, and jeopardy), after which “the
burden shifts to the employer to show that the termination was justified by an
overriding consideration.” Rickman, 184 Wn.2d at 314; citing Gardner, 128
Wn.2d at 947-50. “To satisfy the burden of production, the employer must
articulate a legitimate nonpretextual, nonretaliatory reason for the discharge.”

Wilmot v. Kaiser Aluminum and Chemical Corp., 118 Wn.2d 46, 70, 821 P.2d 18

(1991), citing 1 L. Larson, unjust Dismissal § 6.05 (1988). The employer must
produce relevant admissible evidence of another motivation. Id.
Professor Perritt provides guidance on this subject as well:

“[1]f the employer admits protected conduct was the determining
factor in the dismissal but defends on business necessity grounds,
the employer should have the burden of persuasion on the defense.
In effect, the employer is saying that something special about its
business gives it an interest strong enough to override public
policy, even though the plaintiff met her burden on all three
elements of the public policy tort. The evidence of the special
circumstances of the employer’s business would be within the
employer’s control. Therefore, it is fair to put the burden of
production on the employer. The burden of persuasion also
should be placed on the employer because the proposition
advanced by the employer is disfavored as contrary to public
" policy and is counterintuitive.

The types of factual inquiry in a public policy tort business
necessity case are similar to those in statutory bona fide
occupation qualification or business necessity cases. In both, the
strength of the employer’s asserted business necessity defense
turns on facts such as the disruption to the employer’s business
that would result from permitting the plaintiff employee’s conduct

to this petition.
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to continue and the availability of measures other than dismissal,
such as transferring the employee to another part of the
employer’s business to reduce the business impact of the
employee’s conduct.

Henry H. Perritt, Jr., Workplace Torts: Rights and Liabilities, §7.08 (Supp.

» 2010)(emphasis added).

The Opinion cites to Rickman for the proposition that “once a plaintiff fulfills
the clarity element and a question of fact remains as to the jeopardy and causation
elements, the burden shifts to the employer to show an overriding justification for
the employee’s discharge.” Opinion, pg. 37. But this is an inaccurate restatement
of Rickman, and here we see the Opinion’s first misstep in laying the groundwork
for its subsequent analysis. Rickman holds that “[o]nce a plaintiff present a prima
facie case of wrongful discharge in violation of public policy, the bﬁrden of proof
shifts to the employer to show the termination was justified by an overriding
consideration.” Rickman, 184 Wn.2d at 314 (emphasis added). To require the
establishment of a prima facie case prior to shifting the burden to the employer on
the overriding justification element is to assume, for the purposes of summary
judgment, that the questions §f fact as to the first three elements have been resolved
in the manner most favorable to the employee.

Here, the Opinion did not do that; rather, it acknowledged the existing
questions of fact as to two of the three preceding elements, and then it imported
those questions of fact into its analysis of the fourth element and attempted to
resolve them as a matter of law pursuant to its balancing test. This results in an

analysis that subsumes the elements of causation and jeopardy into the element of
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overriding justification. Ironically, this is the same error that was corrected by the

Rickman court, which clearly indicated that the overriding justification element

should not be confused with causation. Rickman, 184 Wn.2d at 314 (“This

argument seems to blend the ‘se.parate issues of causation and overriding
justification...”).

While the Opinion acknowledges the lack of clarity‘ in Washington law with
respect to the shifting burdens of production and persuasion related to the
overriding justification element, it does not attempt to clarify this area. Instead,
the Opinion states that “[w]e need not identify the bearer or resolve the nature of
the burden of proof, because, no matter who carries the burden and the extent of
the burden, we hold that Gonzaga University is entitled to summary judgment on
the justification element.” Opinion, pg. 38.

The Court of Appeals is not entitled to simply ignore the burden of proof in
analyzing wrongful discharge claims. Its Opinion directly conflicts with well-
established Washington law pyblished by this Court.

D. The Opinion improperly relies on the “after-acquired evidence” doctrine to
conclude that an overriding justification asserted by an employer need not
have actually motivated the dismissal of the employee.

In concluding that the overriding justification asserted by an employer need
not have been the actual motivation for dismissing an emi)loyee, the Opinion
indicates that its decision is “secured” primarily on ‘the after-acquired evidence
doctrine. Opinion, pg. 39, 51. The Opinion proposes that “[i]f the employer may
limit its liability with evidence of insubordination discovered after the termination

from employment, the employer should be able to limit its liability with evidence
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known at the time of the discharge, even if the employer only utilized public policy
defying grounds,” saying “[w]e discern no reason to distinguish the two factual
scenarios for purposes of employer liability.” Opinion, pgs. 39-40.

The problem, however, is that the after-acquired evidence doctrine does not
actually limit an employer’s liability; rather, it limits the damages and remedies
that are available after an employer has incurred liability. See, e.g., Janson v. N.
Valley Hosp., 93 Wn.App. 892, 900-01, 971 P.2d 67 (1999).

Furtl}er, “[b]efore an employer may rely upon after-discovered evidence of
wrongdoing and thereby seek to limit the damage award, it must first establish the
wrongdoing was of such severity that the employee would have been terminated
on those grounds alone once the employer discovered the wrongdoing.” Id.; citing

McKennon v. Nashville Banner Pub. Co., 513 U.S. 352, 353 (1995).

The after-acquired evidence doctrine has yet to be applied in the context of a
wrongful discharge claim, but the Opinion’s statement of the doctrine directly
conflicts with well-established Washington law that indicates the after-acquired
evidence doctrine does not avoid employer liabilit/y.

E. The Opinion conflates the overriding justification element contained in the
Perritt test with the federal “mixed-motive” defense, which is not recognized
by Washington law.

The Opinion’s frequent resort to federal and foreign law to interpret the Perritt
tc;st rather than to the writings of Professor Perritt himself appear to have
inadvertently introduced elements of the “mixed-motive” defense into its analysis,

which is a federal doctrine not recognized by Washington. See, e.g., 4lison v.

Housing Authority, 118 Wn.2d 79, 91, 821 P.2d 24 (1991).
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The overriding justification analysis allows an employer to avoid liability for
dismissing an employee based on public-policy-related conduct where the
employer’s legitimate interests outweigh the relevant public policy; the “mixed-
motive” defense is an affirmative defense that applies when an employer can prove
that it would have taken the same action even absent the employee’s protected
conduct. The “mixed motive” defense is “an intensely factual one” and “in most
cases, the employer should be able to present some objective evidence as to its
probable decision in the absence of an impermissible motive.” Metoyer v.
Chassman, 504 F.3d 919, 940 (9th Cir. 2007). “Further, since the defendant bears
the burden of proof on the mixed-motive defense, ‘the defendant must vault a very
high hurdle to obtain judgment as a matter of law.”” Id., quoting Settlegoode v.

Portland Public Schools, 371 F.3d 503, 512 (9th Cir. 2004). The mixed-motive

defense relates to causation, and the independent basis for dismissal severs the
causal link between the protection conduct and termination of employment; mixed
motive defenses are generally for the jury to decide. Metoyer, 504 F.3d at 940.

" The Opinion appears to adopt the analysis of the mixed-motive defense, and
worse, it also appears to extend that framework even further than the scope of
federal law by suggesting that an independent basis for dismissal would avoid
liability even where an employer failed to establish any causal link between the
asserted independent basis and dismisgal of the employee.

The Opinion’s decision radically alters the landscape of employment law in

Washington and directly conflicts with decades of decisions by this Court that have

Petition for Discretionary Review - Page 17 of 19 The Law Office of Julie C. Watts, PLLC
108 N. Washington St., Suite 302

Spokane, WA 99201

(509) 207-7615



-repeatedly declined to recognize any mixed-motive defense in Washington law
(much less one that removes the question of causation from a jury).

F. The decision of the Court of Appeals involves an issue of substantial public
interest that should be determined by this Court per RAP 13.4(b)(4).

The Opinion’s conclusions have serious consequences for the rights of
Washington citizens by compromising an employee’s right to a jury trial in
wrongful discharge cases. According to the formulation of law urged by the
Opinion, a court may dismiss a wrongful discharge claim whenever an employer
can retrospectively identify a theoretical independent basis to dismiss an
employee; no fact-finding is required because the defense applies regardless of
whether the employer can produce evidence that it actually relied on or would have
actually relied on the independent justification. Opinion at 51. This methodology
converts what has always been a question of fact for a jury under well-established
Washington law into a question of law for a court.

Not only does the Opinion’s reasoning improperly burden whistleblowers with
the overriding justification element of the Perritt test (which is confrary to
Washington law pursuant to the Thompson framework), but even worse, it
concludes that where an employee’s public;policy-protected conduct could also
theoretically be characterized as insubordination (regardless of whether the
employer actually terminated employment for insubordination), the employer can
escape liability. This vitiates protection for whistleblowers in the state of
Washington. Reporting employer misconduct is, by its nature, an act of

insubordination, since nefarious employers rarely allow employees to expose their
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misconduct. The Opinion’s decision would chill reports of employer misconduct
by employees and completely undermine any related public policy interest.

Finally, the Court of Appeals itself recognized the substantial public interest
associated with the issues in this case when it observed that: “We find no easy
answer to most of our eight questions such that the Supreme Court may wish to
accept review to clarify the overriding justification element.” Opinion, pg. 35.

Whether to make such a radical change in the landscape of Washington
employment law is an issue that should be determined by this Court.

VI. CONCLUSION

The Opinion of the Court of Appeals conflicts with the decisions of this Court
pursuant to RAP 13.4(b)(1), and the decision involves an issue of substantial public
interest that should be determined by this Court pursuant to RAP 13.4(b)(4).
Petitioner therefore respectfully requests that this Court accept discretionary

review of this matter.

RESPECTFULLY SUBMITTED this 30th day of November, 2017,

Lo Qs

JULAE C. WATTS, WSBA #43729
ttorney for Petitioner

Petition for Discretionary Review - Page 19 of 19 The Law Office of Julie C. Watts, PLLC
108 N. Washington St., Suite 302

Spokane, WA 99201

(509) 207-7615



APPENDIX A:

APPENDIX B:

APPENDIX C:

APPENDIX D:

APPENDICES

Division III Opinion
Order Denying Reconsideration
Motion for Reconsideration

Excerpts from Workplace Torts:

Rights and

Liabilities by Henry H. Perritt, Jr.



Appendix A



—

4

\_

FILED

SEPTEMBER 7,2017

In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

DAVID MARTIN, a single person, No. 34103-8-II1
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Defendants. )

FEARING, C.J. — David Martin sues his former employer, Gonzaga University, for
discharge in employment in violation of public policy and for a violation of a statute

allowing an employee access to his personnel file. We affirm a summary judgment

dismissal of the wrongful discharge claim. Martin fails to present evidence to support the

- fourth element of the claim, that element being the absence of an overriding justification

for Gonzaga University to fire Martin. The undisputed facts, including Martin’s own
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words, establish insubordination. We reverse the summary judgment dismissal of
Martin’s claim that the university denied him access to his personnel file on the ground
that Gonzaga University failed to provide testimony that it produced all of the file to'
Martin. | |

Few aecisions delineate the nature of the overriding justification élement of the
wrongful discharge in violation of public policy cause of action. We devote pages to
define and demarcate the element.

FACTS

This lawsuit arises from the employment of David Martin ét Gonzaga University’s
Rudolf Fitness Center (RFC). Because the trial court granted Gonzaga University’s
summary judgment motion, we recite the facts in a light most favorable to David Martin,
although we also include some of the university’s evidence.

Spokéne’s Jesuit school, Gonzaga University, opened the Rudolf Fitness Center in
2003 for use by students, faculty, and staff. A basketball fieldhouse and a pool, among
other facilities, occupy the fitness center. During the summer months, the university rents
the fitness center to other organizations such as youth camps and leagues. The
university’s Athletics Department oversees the fitness center.

At unknown dates before Gonzaga University’s hire of David Martin in 2008,
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university students sustained injuries when playing basketball and striking bare concrete
walls behind the basketb;all hoops in the Rudolf Fitness Center. Injuries included
concussions, head trauma, broken bdnes, disloéated shoulders, and lacerations. No
protective padding covered the walls. Basketball courts at other Gonzaga University
facilities included padding on the walls.

Beginning in 2004, Gonzaga University Athletiés Department staff discussed
affixing prophylactic padding to the basketball court walls at the Rudolf Fitness Center.
No code requirement or National Collegiate Athletic Association regulation requires the
use of pads. Nevertheless, in 2004, Senior Associate Athletics Director Chris Standiford
instructed Assistant Athletics Director Jose Hernandez to hire a risk management
consultaﬁt to assess the ﬂeed for pads along the walls of the basketball courts. The
Athletics Department later declined to follow the consultant’s recommendation to install
péds. The university then estimated the cost of the padding as $30,000.

During a deposition in this lawsuit, Assistant Athletics Director Jose Hernandez
testified that he “beiieved” that Senior Associate Athletics Director Chris Standiford
rendéred the 2004 decision rejecting installation of protective pads. Clerk’s Papers (CP)
at 66. In 2007, Hernandez again engaged a consultant to assess the need for safeguarding

pads and the costs of the pads. After the second assessment, Hernandez recommended to
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his supervisor, Assistant Athletics Director Joel Morgan, that Gonzaga University install
the pads. The Athletics Department again declined to install the recommended pads.
Hernandez does not know whether Morgan or Standiford made the decision. Morgan
recalled no such recommendation. |

Gonzaga U_niversity hired plaintiff David Martin on January 2, 2008, to work as an
assistant director of the Rudolf Fitness Center. In addition to his wages, Martin received
other benefits, including health insurance and free tuition. Martin utilized his tuition
benefit and enrolled in Gonzaga’s master’s degree program for ﬂsports administration.

‘When David Martin gained employment at the Rudolf Fitness Center, the fitness
center’s employees included Assistant Athletics Director Jose Hernandez, Associate
Director Shelly Radtke, and Assistant Directors Andrew Main and Kerri Conger.
Hemnandez also enjoyed the title of University assistant athletics director. The
university’s Athletics Department’s chain of command encompassed the Rudolf Fitness
Center’s employees. We have already menfioned some of the supervisor’s names and
titles. The fitness center’s associate and assistant directors initially reported to the
center’s Assistant Athletics Director Hernandez. Later, Associate Director Shelly Radtke
directly superyised David Martin. Hernandez reported to Gonzaga University Assistant

|
Athletics Director Joel Morgan. Morgan reported to university Senior Associate Athletics
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Director Chris Standiford. Standiford reported to Mike Roth, director of Athle;ics.

After David Martin’s hire, Gonzaga University students continued to sustain
injuries while playing basketball in the Rudolf Fitness Center and striking ;:oncrete walls
while running full speed. For several years, David Martin requested that Gonzaga
University install protective padding on the fieldhouse walls beh}nd the basketball hoops,
although we lack evidence as to the number of times and the dates of the requests. Martin
recalled one request during his second yeér of employment after a student sustained
serioﬁs injuries while playing basketball. Martin forwarded a concern to his supervisor,
Jose Hei'nandez, and the pair discussed the need to install padding to help minimize the
risk of injuries. Martin deemed that Gonzaga University held a legal obligation to
maintain a safe environment for students and employees. He worried about blood and
other bodily fluids spilled during accidents could create pathogen hazards. In response to
Martin’s expression of concern, Fitness Center Assistant Athletics Director Hernandez
informed Martin that requests for protective padding could only be made once a year at
the budget rﬁeeting.

In a deposition, Jose Hernandez confirmed that David Martin spoke to him about
installing pads. According to Hernandez, Martin repeatedly and passionately spoke about

the need for wall padding.
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According to David Martin, before he raised this safety concern to J ose -
Hernandez, he received a raise for good work performance. Thereafter, Martin received
no pay raises despite receiving complimentary performance evaluations. David Martin
does ﬁot present records to support these assertions.

During the employment of David Martin, other Rudolf Fitness Center employees
expressed concerns about the lack of protective wall padding in the basketball courts.
According to Associate Director Shelly Radtke and Assistant Director Andrew Main, ali
Athletics. Department staff discussed the lack of pa\ldding on the walls of the Rudolf
Fitness Center. Neither Radtke nor Main identified a supervisor to whom either raised a
safety concern about the walls.

One or more supervisors of David Martin periodically reviewed his job
performénce. Martin testifies that supervisors never advised him of any work
performance deficiencies. Records show, however, that Martin received below average
ratings for his interpersonal skills, problem solving, professibnal development, and

leadership responsibilities on his April 28, 2011 performance review. The review noted

~ that Martin’s overall performance “was below the quality and standard that he is capable

of.” CP at 128. The review further read:

[Martin’s] inconsistent performance kept him from meeting the basic
job requirements. - Throughout the academic year, at times he would

6
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displayed [sic] great work ethics and at other times he would not. This up

and down behavior and conduct was a surprise and uncharacteristic of him.

CP at 128. In addition, the review commented that Martin did an excellent job
developing and implementing a training program for lifeguards. No supervisor signed the
April 2011 performance review.

Rudolf Fitness Center Assistant Athletics Director J ((>se Hemandez and David
Martin exchanéed e-mails following the April 28, 2011 performance review. In one
e-mail, Hernandez posed two questions to Martin. Hernandez asked Martin how the latter
could improve his performance to advance the interests of the fitness center. The second
question asked Martin how other Rudolf F itness Center staff needed to chapge or
improve. Martin’s response focused on his desire to develop a pool program, his
dissatisfaction with resistance to change from others, and a lack of teamwork among staff.
Martin did not mention any student séfety concerns rélated to the lack of protective
padding in the basketball courts.’

In a document dated August 16, 2011, an anonymous author, perhaps Jose
Hernandez, summarized in writing David Martin’s April 2011 review. The document
lacks a header. The author identified four deficiencies in Martin’s work performance and
correlating expectations ;lnd goals. The four highlighted deficits were a lack of

interpersonal and professional communication skills with coworkers, a lack of teamwork,

7
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abrasive and insensitive written communications, and a neglect of job responsibilities.
After David Martin’s April 28, 2011 performance review, Rudolf Fitness Center -

Assistant Athletics Director Jose Hernandez counseled Matrtin daily about his job

-' performant:e, his need to follow protocol, and his interpersonal skills. According to

Hernandez,

[Martin] was a young man just removed from college at the time
who was a challenge to work with. Mr. Martin did not like structure and
felt like he could get the job done his own way. . . . Mr. Martin was very
arrogant and simply did not want to get along with people.
CP at 120. Hernandez eventually consulted with Gonzaga University’s Human Resources

Office regarding Martin’s job performance issues. Heather Murray, associate director of

human resources, testified in a declaration that Hernandez continually coached Martin to

. take direction and follow protocol. Senior Associate Athletics Director Chris Standiford

observed that David Martin resented Jose Hernandez being Martin’s supervisor.

According to Rudolf Fitness Center Associate Director Shelly Radtke, who

supervised David Martin, Martin lacked tact with employees and students and yelled at

her on several occasions. Assistant Director Andrew Main testified that Martin lacked
interpersonal skills. Main testified that Martin “liked to do things his own way, even if
there were procedures in place that he was supposed to follow.” CP at 170. Martin

acknowledged he experienced difficulty with Rudolf Fitness Center Assistant Director

8
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Kerri Conger because of attitudinal differences.

As part of David Martin’s thesis project for his masters’ program, Martin wrote a
pr;posal to continue use of the Rudolf Fitness Center pool and use funds raised _ﬁbm |
enjoyment of the pool to purchase pro_tecti.ve wall padding for the basketball courts. We
assume that the Gonzaga Univérsity administration considered closing the pool, but no
direct evidence confirms such. Martin wished the university to tr-laintain a pool on
campus for students. The record does not include Martin’s written proposal.

David Martin submitted his pool and padding proposal to Rudolf Fitness Center

Assistant Athletics Director Jose Hernandez and asked if he could submit the proposal to

Senior Associate Athletics Director Chris Standiford. Stapdiford oversaw the fitness

center budget. According to Martin, Hernandez granted him permission. During
discovéry, Hernandez denied that he granted Martin permission to share his prdpoSal with
Standiford. Hernandez testified that “[h]e cannot stop [David Martin] from going over
there [to Standiford] and talking to our associate athletics director, but that is not the
proper procedure, proper way to do it.” CP at 75.

On February 29, 2012, David Martin sent his pool and padding proposal'to Seniqr :
Associate Athletics Director Chris Standiford through an e-mail entitled “Future Pool

Proposal.” CP at 115. Martin requested a meeting with Standiford to discuss “a very
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specific plan, along with other ideas, on how to generate revenue to keep the pool
operational and buy time for the future.” CP at 115. Martin’s cover e-mail did not
mention student safety concerns resulting from the lack of prétective padding in the
basketball courts. Standiford responded to Martin on February 29:

‘Unfortunately my schedule will not allow for a meeting before my
departure tomorrow. It is more organizationally appropriate for you to
provide Jose [Hernandez] with the proposal for consideration. If you
already done this, and Jose supports the proposal, I would suggest he meet
with Joel [Morgan] for further consideration and deliberation.

I have asked Joel, and by extension Jose, that we do an analysis and
program{ml]atic review that demonstrates the relative vitality and
necessity of the aquatic component as part of the Rudolf Fitness Center.
Hopefully your work helps expedite that project as it is the most time
sensitive. The response to that question is the primary focus and sole
request at this time. The answer will lead to greater discussion and
instruct us to what parameters and goals we can construct for that
discussion and in response to Plant’s concerns about the viability of
further operation of the pool complex.

Thanks for your work to date and that which still lies ahead.

CP at 114. Martin replied after work hours:

I am aware that this is a time sensitive matter. In the politest
possible way . . . according to our organizational layout in the Policies and
Procedures Manual, pg. 6, there is no such line of communication or
organization hierarchy established for the RFC [Rudolf Fitness Center] staff
to follow. Ihave Jose’s consent in this matter and I understand that you are
an extremely busy individual, I wouldn’t be asking for your time if I didn’t
plan on using it to the fullest. Imagine this as a “golden ticket” idea.
Something that I don’t want others corrupting or taking credit for. I would
ask that you please meet with me and hear my thoughts on this matter. Ifit
needs to wait until after you return, then so be it, but I have worked hard on

10
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this and would appreciate your audience, and your audience alone.

CP at 114 (alteration in original). Standiford concluded that Martin, with this latest -

‘message, sought to generate additional income for himself contrary to Gonzaga

University’s mission. Following the Leap Day e-mail exchgmge, Chris Standiford
coritacted Jose Hernandez and Joel Morgan and asked them to contact human resources
regarding David Martin.

According to David Martin, Chris Standiford directed him to forward the thesis
proposal to Jose Hernandez for Hernandez to make the presentation in order to kill the
proposal through administrative inaction. Hernandez lacked the knowledge and ability to
make the presentation.

| Rudolf Fitness Center Assistant Athletics Director Jose Hernandez scheduled a |
meeting for the following day, March 1, 2012, among Assistant Athletics Director Joel
Morgan, David Martin, and H;tmandez. Hernandez arranged the meeting in order to
express disappointment to Martin for his disobeying the direction of Chris Standiford and
to deliver Martin a letter of expectation. When Hernandez informed Martin of the
meeting, Martin responded: “‘ You cannot make me go.”” CP at 121. Hernandez advised
Martin to attend because his employment standing would otherwise worsen.

David Martin attended the March 1 meeting. Martin argued and interrupted Jose

11
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Hernandez throughout the meeting. Martin repeatedly asked why his e-mail to Chris
Standiford was inéppropriate. Hernandez told Martin that Martin disregarded a direct
order from Standiford when Standiford instructed Martin to eubmit ﬁis proposal to
Hernandez and Morgan. Hernandez read to Martin a prepared statement. Joél Morgan
demanded that Martin release his proposal to him, but Martin refused.

At the conclusion of the March 1 meeting, Jose Hernandez and Joel Morgan told
David Martin that he would receive a letter Qf expectation and the two would evaluate his
performance over the next week. Martin asked to leave the meeting. After the meeting
concluded, Associate Director of Human Resources Heather Murray, who did not attend
the meeting, assumed the responsibility for drafting the letter of expectation.

‘Within ten minutes after departing the March 1 meeting, David Martin located
Rudolf Fitness Center Associate DirectoriShelly Radtke and requested to leave work
early. According to Radtkg, Martin approached her “hotter than a pistol” and yelled:

“I need you to grant me permission to leave. . . . Ican’t be here, I
have to get out of here and you need to document this.”

CP at 163. Martin, who was scheduled to close the Rudolf Fitness Center that night,

wished Fitness Center Assistant Director Andrew Main to substitute for him. Martin told

- Main that he was “[n]ot in a good state of mind.” Main offered to close the facility for

him. CP'at 170. Martin did not seck permission from Jose Hernandez to leave work

12
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early.

On March 1, Shelly Radtke texted Jose Hernandez to notify him that David Martin
asked to leave early and, in an effort to avoid confrontation, she agreed. After receiving
the text, Hernandez called Radtke, who relayed that a visibly upset Martin had already left
the Rudolf Fitness Center. Hernandez and Morgan went to the fitness center to speak
with Main. Main told them that Martin said: “Joel is upset I went over his head and J ése
is a push over.” CP at 216. Consequently, Morgah consulted with Heather Murray
concerning Martin’s actions during and after the meeting. Morgaﬁ and Murray agreed
that Martin should be placed on administrative leave until further notice. According to
Hernandez, the university placed Martin on administrative leave because he abandoned
his duties and advised Shelly Radtke to tell Hernandez of his early absence.

On March 2, 2012, Jose Hernandez notified David Martin that Gonzaga University
~ placed him on paid administrative leave. Hernandez instructed Martin that the terms of
his leave forbad him to contact anyone at Gonzaga University except human resources
staff and Hernandez.

David Martin states that, before his termination from employment, he was
wrongfully accused of leaking information to 7he Gonzaga Bulletin, a Gonzaga

University student publication. Martin does not identify the accuser or the date of the

13
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accusation. Martin attached, to his declaration, a copy of a May 10, 2012 Gonzaga
Bulletin article, entitled “Gym safety questioned as employee fired.” CP at 38-39. We
wonder if the attachment contains the entire article. Our copy of the article does not
mention the dismissal of Martin or anyone else from employment. The article quotes
“Martin” without mentioning his first name or position with the fieldhouse. CP at 39.
The article also mentions Martin’s “proposal,” but does not identify the proposal. CP at
39. The article reads, in part:
According to Martin, the issue of pads is brought up once a year at a
meeting with facilities. He says he has been told multiple times that the
gym meets requirements and code.
Martin said that in writing his proposal he was not so much worried
about the threat of a lawsuit as he was about the safety of the clients using
the facilities at the RFC.
CP at 39.
In an important passage in Jose Hernandez’s deposition, the following colloquy
occurred:
Q. Did you ever share with Mr. Standiford that you believed that Mr.
Martin was leaking information about the pads with a reporter with The -
Bulletin, the student publication? '
A.1don’t believe saying that. \
- Q. Did you ever believe that Mr. Martin was responsible for sharing
information that led to the articles shown in Exhibit 1?

A.Idon’t...I’'m not in a position to just say that he did.
Q. I’m not asking you whether you’re in the position. Did you

14
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personally believe that Mr. Martin was sharing information with a reporter
from The Bulletin?

A. Not necessarily.

Q. What do you mean “not necessarily?”

A. That I don’t believe that.

Q. Did you have any thoughts that he might have shared this
information with The Bulletin and the reporter?

A. Well, I can tell you this: One of the reporters told me that, in a
group, he overheard Mr. Martin talking about it.

Q. So did that cause you to believe that maybe Mr. Martin was the
person who was sharing information with the reporter?

A. Not necessarily.

Q. Did you ever share this conversation with Mr. Standiford or talk
to him about Mr. Martin being the person giving information to the
reporter?

A. Not exactly. I mean, why would I say something that I personally
didn’t know?

CP at 76-77 (alteration in original). ‘

On March 5, 2012, David Martin called, Julia Bjordahl, the executive assistant to
Thayne McCulloh, president of Gonzaga University. Martin requested a meeting with
McCulloh to present a proposal. Bjordahl, a;t the direction of McCulloh, told Martin to
follow the chain of command within the Athletics Department.

A peréistent David Martin followed his conversation with Julia Bjordahl with an e-
mail message oﬁ March 6. Because David Martin asserts that Gonzaga University
terminated his employment for raising safety cohcems over the lack of wall padding, we

recite the entire e-mail that Martin wrote to Bjordahl:

15
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Julia:

Here is the proposal for Dr. McCulloh. I should first be clear that I
have put my job in jeopardy because of how much I care about the student.
Many universities have their rec[reation] center fall under Student Life, not
Athletics. Our Athletic Department deals specifically with the student-
athlete and often forget[s] everyone deserves equal opportunity. I see
firsthand, every day, the student’s desires and voice not being heard. This
proposal is a way to amplify their voice and provide a better, safer
environment for them to be a part of. I believe they deserve the highest
level of service we can provide, and I know from the past 4 years of work
that we aren’t close to that. This proposal encompasses the necessary
improvements needed. I have additional notes, budgetary information, and-
am currently working on another long term plan for when the pool is no
longer financially viable and have begun a backup plan for when we need -
more space in the fitness center to accommodate a larger enrollment. I have

_ Seen areas that need attention and have voiced my concerns for our lack of

JSuture planning, and at times safety, to my direct supervisor Jose
Hernandez over the past 4 years. This proposal is my vision, which I
believe coincides with the President’s, for what the fitness center and
student experience should be for years to come. I have presented my idea in
my Masters programs (Sports Administration) and have been working
alongside one of my professors to help consider my options. We had a
feeling that it would not be easily accepted and that proposing any new
change would meet it’s [sic] obstacles. Everyone I have presented this idea
to has loved it, but since there is a dollar amount attached to it, I want to
make sure it goes where it’s needed and not directly into a budget that we

" have no control over.

These funds are intended to provide for the student experience, for
our own team growth and to create a wonderful work environment where
our student staff can be better prepared for the future.

Thank you for your time. '

CP at 100 (emphasis added). To repeat, we lack a copy of David Martin’s written thesis

proposal. The e-mail to Bjordahl mentions no safety concerns related to the lack of
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padding in the basketball courts.

Julia Bjordahl replied to .the March 6 e-mail by reiterating to David Martin the
policy of vetting the proposal with the next individuai in the chain of command, who
Bjordahl believed to be Athletics Director Mike Roth. Bjordahl forwarded her e-mail
exchaﬂge to Mike Roth, who in turn forwarded the communication to Heather Murray,
Dan Berryman, and Chris Standiford. |

| On March 7, 2012, a student sustained a serious head injury from running into the
bare concrete wall in the Rudolf Fitness Center basketball court. An ambulance rushed.
the student to the hospital. The student suffered a concussion and requife(i stitches.

On March 8, 2012, Gor;zaga University terminated David Martin’s employment.
The tcrmir.lationAletter stated that the university terminated Martin’s employment for his
failure to correct past performance issues identified in his April 2011 performance review .
and insubordination. According to David Martin, in a meeting wherein he was fired,

Chris Staﬁdiford told him that one of the reasons for his termination was the belief that
Martin gﬁve information ab;)l.lt student injuries takjng place at the Rudolf F itnegs Center

to the Gonzaga University student newspaper. According to Chris Standiford, Gonzaga

University did not fire Martin because of Martin’s coxhplaints about the lack of padding
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on the basketball court walls. Standiford declares that the university fired Martin for his
lack of professionalism and his insubordination that began as early as 2011.

On March 30, 2012, David Martiﬁ sent a six-page letter to Gonzaga University
President Thayne McCulloh and Athletics Director Mike Roth. The message complained
that, during his erhployment, he saw “a lack éf responsiveness to safety issues at the
Rudolf Fitness Center (RFC).” CP at 102. He again touted his pool plan, and, after his

introductory paragraph, stated that his plan included:

\ 1. Increased communication between athletic staff members who
oversee RFC operations/expenditures and the staff who run the RFC. This
would include monthly or quarterly joint staff meetings so that information
could flow between our two groups. One safety concern for example,
athletics could provide advanced notice of scheduled maintenance activities
such as refinishing Fieldhouse floors so that RFC employee schedules could
be adjusted to avoid prolonged exposure to flumes. These meetings would
also allow RFC staff to bring emergent issues to the attention of multiple
athletic staff members so that knowledge flowed up the chain of command
rather than to a singular person who normally ignores it, or gets back to us
far too late. Emergent safety concerns such as CPR/AED [cardiopulmonary
'rcsuscitation/autlomated external defibrillator] certification, to which less
than 5 percent of the entire athletic department is certified (I witnessed this
at our all department staff meeting in August when we took a poll. Only
Steve Delong and I raised our hands[.] [T]his is out of 100+ people.)

2. Greater utilization of the swimming pool to generate funds so that

~ the RFC staff could address emergent safety issues. The perception, and
reality, is that repeated requests for safety improvements have gone
unaddressed under the current organizational structure. To remedy this I
proposed teaching WSI, CPR/AED & First Aid and Lifeguarding classes,
for which I am certified, so that the RFC does not have to “butt heads” over
purchases and that safety issues could be resolved rather than prolonged.
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Even now we don’t have the resources to replenish first aid kits before
critical items are exhausted. My proposal would have generated a
MINIMUM of $21,000 dollars in the first semester, with the potential for
$40,000/semester by the beginning of 2014. This money would go back to
where it belongs, i.e., immediate student needs. Under the proposal we

_ could have paid for our own protective equipment in the gym and not have
to fight those in the chain of command to justify funding our safety
provisions.

3. An organizational restructuring so that the RFC and its manager,
in this case Jose Hernandez, have some autonomy, including disciplinary
actions, and reporting to a more appropriate supervisor than someone

- overseeing “facilities.” Facilities is not the appropriate department
overseeing student based programming. The RFC is so low on the chain of
command our staff is powerless to do our job safely and correctly, leading
to increased university liability and continuing student injuries. It is
important that I make you aware that our repeated safety concerns have

- fallen on deaf ears. This is what prompted me to write the proposal in the
( ' first place.

CP at 102,

David Martin’s March 30 epistle thereafter described his hostile meeting with Joel
Morgan and Jose Hernandez, his suspension from erhployment, the need to directly
present his proposal to those higher on the chain of command, universal praise of his
plan, and fear that others would take credit for the plan. Martin continued:

I am an honest person. But what happened to me was very unfair, it

undermined my credibility with the university, and what’s worse . . .

stripped me of years of friendship. I believe my termination was the result

of a fabricated rumor to cover up the wrongful intimidation of a student

who was looking to investigate the lack of padding on the walls of the

Fieldhouse. As I mentioned earlier his investigative story was coincidental
with my repeated attempts at getting protective padding for the students. I -
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want you to know this, I DID NOT LEAK ANY INFORMATION TO THE
BULLETIN. I have been falsely accused of this and erroneously terminated
for it.

The punishable offense in all of this was the intimidation tactics that
were used on the student. These intimidation tactics were used to keep this
student from publishing his story and are prohibited under Gonzaga’s
Personnel Policies. Additionally the student writer was threatened that if he
should publish the story he and The Bulletin would be denied access to
future stories involving athletics. A few days later Jose attempted to
apologize to the student in an attempt to keep him from reporting Joel’s
threats. If Chris Standiford had not told me of this rumor during my
termination meeting as part of his “You have been insubordinate in the
past” speech, I would have never pieced this together. How can I be

terminated for a rumor?

I am loyal. Loyal to my friends, loyal to my boss, and loyal to my
employer. I make every effort to do things the right way. I was a boy scout.
I was brought up by a Gonzaga alum, class of ‘78. I was raised to respect
others and put people before one’s self. This is why I take student safety
and university liability very seriously, and by firing me a very dangerous
message is sent to both students and RFC staff members. First, it’s the
notion that Gonzaga doesn’t care about the student’s safety and that
somehow money is better spent elsewhere. Last, it’s the “rat in a maze”
concept.- Bring an idea forth, and you’re punished, try and do anything to
draw attention to your cause and you’re punished. Pretty soon the message
is don’t think outside the box. Productivity and [iJnnovation should be
rewarded, not punished. President McCulloh talks all the time about this
way of thinking and making Gonzaga a better place for the student; I was
only trying to carry out his message.

So, the question you should be asking yourself now is why did Joel
respond the way that he did?

Evidently, sometime before I brought my plan forward to Jose a
student from the GU [B]ulletin interviewed Jose about why there are no
pads under the basketball hoops in the intramural courts. Coincidentally
one of the examples I used in pitching'my plan to Jose as to why we need
increased communication between athletics and RFC staff is that our
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repeated requests for pads have been denied. (I have mended more than my

share of impact injuries from students hitting the wall during intramural

basketball, and my pitch is that if RFC staff could be_heard.by more than

one member of the athletic staff, i.e., Joel, then they might be able to get the

safety items that the facility needs).

So who made the decision to terminate and why?
I believe I was terminated by Chris based on Joel’s unfounded

allegations. Also, I was terminated the day after a student suffered a serious

head injury by hitting-the “pad-less” wall under the basketball hoops on the

intramural courts. Coincidence? I think not.
CP at 103-05 (alterations in original). David Martin ended his letter by proposing that
Gonzaga University adopt his plan, rehire him, and give him a promotion. .

Following David Martin’s termination in 2012, the Athletics Department requested
a third assessment of /the need for protective padding on the basketball court walls. Joel
Madsen, a risk manager at Gonzaga, recommended that protective pads be installed.
- Chris Standiford approved the installation of the protection pads and the university
installed the pads in the Rudolf Fitness Center. The pads cost $18,000.

After David Martin’s termination from employment and at Martin’s request,
Gonzaga University provided Martin with a copy of his personnel file. In addition to an
employee’s personnel file, Gonzaga maintains an employee relations file. Gonzaga does

not disclose whether it supplied Martin with a copy of his employee relations file.

After having received records from Gonzaga University, David Martin penned this
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letter to the university:

Thank you for your prompt response to my request for a complete
copy of my personnel file. This letter confirms receipt of my file by
certified mail on April 4, 2012 and its contents which are as follows:

[list of documents]

Additionally, during each of my evaluations (2008, 2009 and 2010) I
was required to sign acknowledging receipt of my supervisor’s analys1s of
my work performance. I signed each of the evaluations I was given in
2008, 2009 and 2010; however, I do not recall having been given an
evaluation in 2011. If there is a 2011 evaluation with my signature please
send a copy of it for my records.

' Finally, are there any additional documents that I should be aware of
in my personnel file?

Thank you for your time.

CP at 211.
PROCEDURE

David Martin filed this lawsuit, against Gonzaga University, alleging that the
university terminated his employment in violation of public policy for raising concerns
about the lack of wall padding for the basketball court. Martin also alleged that Gonzaga
l/Jniversity violated its statutory obligations when itkdeclined to i)rovide him with a
complete copy of his personnel file following his discharge.

After extensive discovery, Gonzaga University filed a summary judgmeni motion

seeking dismissal of David Martin’s two causes of action. When opposing the summary

judgment motion, Martin filed his own declaration. Among other testimony, Martin

~
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posited in his declaration that “the only way to address the safety concerns for the
students was to make sure that my [his] proposal and insistence that pads be installed was
to bring it to the top.” CP at 34.
In support of Gonzaga University’s motion, Heather Murray, an employee in the
-university’s Human Resources Office, signed a declaration. A paragraph in the
declaration tersely. responds to David Martin’s action that the university failed to produce
his personnel file. Murray averred:

There are two separate files which are kept on employees: the
employee relations file and a personnel file.

( " CPat 167. The triai court granted Gonzaga University summary judgment on both of

Martin’s claims.
LAW AND ANALYSIS
Summary Judgment
We summarize familiar principles of summary judgment jurisprudence. Summary

judgment should be granted if the evidence establishes there is no genuine issue of
material fact and that the moving party is entitled to judgment as a matter of law. CR
56(c); Ruff'v. County of King, 125 Wn.2d 697, 703, 887 P.2d 886 (1995). To succeed on .
a summary judgment motion, the moving party must first show the absence of an issue of

material fact. Ingersoll v. DeBartolo, Inc., 123 Wn.2d 649, 654, 869 P.2d 1014 (1994).
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A material fact is one in which the outcome of the litigation depends in whole or in part.
Morri; v. McNicol, 83 Wn.2d 491, 494, 519 P.2d 7 (1974). The court must construe all
facts and reasonable inferences in the light most favorable to the nonmoving party.
Lybbert v. Gr:ant County, 141 Wn.2d 29, 34, 1 P.3d 1124 (2000). On appeal of summary
judgment, the standard of review is de novo and the appéllate court performs the same
inquiry as the trial court. Lybbert v. Grant County, 141 Wn.2d at 34.

| In summary judgment procedure, the moving party must first show the absence of
an issue of material fact. Ingersoll v. DeBartolo, 123 Wn.2d at 654. The burden then
shifts to the nonrpo‘ving party. Ingersoll v. DeBartolo, 123 Wn.2d at 654. To survive
summary judgment, the nonmoving party miust set forth specific facts that rebut the
moving party’s contentions and that posit a genuine issue as to a material fact. Seiber v.
Poulsbo Marine Center, Inc., 136 Wn. App. 731, 736-37, 150 P.3d 633 (2007). The
nonmoving party may not rely on speculation or argumentative assertions, nor may it have
its afﬁdavits: considered at face value. Seiber v. Poulsbo Marine Center, Inc., 1‘36 Wh.
App. at 736. If the nonmoving party fails to offer sufficient evidence of an element

essential to her case, the trial court should grant summary judgment. Hines v. Data Line
Systems, Inc., 114 Wn.2d 127, 148, 787 P.2d 8 (1990).

Wrongful Termination
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We address David Martin’s claim of wrongful discharge in violation of public
policy first. On appeal, David Martin contends that he éresented sufficient evidence to
raise a 'gen_uine issue of material fact as to whether Gonzaga University fired him for
raising safety concerns over the lack of protective wall padding in the Rudolf Fitness
Center. We disagree. At a minimum, Gonzaga University presents uncontroverted facts
that defeat the fourth element of the cause of action, the absence of an overriding
justification. |

In general, employees can quit or be fired for any reason under Washington state
common law. Gardner v. Loomis Armored Inc., 128 Wn.2d 931, 935,913 P.2d 377
(1996). Courts, however, have created certain exceptions to the terminable-at-inH
doctrine. Gardner v. Loomis Armored Inc., 128 Wn.2d at 935. Oﬁe of these exceptions
proviaes that employees may not be discharged for reasons that contravene public policy.
Gardner v. Loomis Armored Inc., 128 Wn.2d at 935. |

Washington bourts peﬁnit public policy tort actions in four situations: (1) when the
employer fires an employee for refusing to commit an illegal act, (2) when the employer
fires an employee for performing a public duty ér obligation, such as serving on jury duty,
(3) when an employer fires an employee for exercising a legal right or privilege, such as

filing a workers’ compensation claim, and (4) when an employer fires an employee in
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retaliation for reporting employer misconduct. Gardner v. Loomis Armored Inc., 128
Wn.2d at 936; Dicomes v. State, 113 Wn.2d 612, 618, 782 P.2d 1002 (1989). Martin
argues his case falls under the fourth category.

The Washington Supreme Court in Gardner v. Loomis Armored Inc., 128 Wn.2d at
941 (1996), adopted four elements, formulated by law professor Henry H. Perritt, Jr., that
an employee must meet to satisfy a wrongful discharge in violation of public policy
action: (1) the existence of a clear public policy (the clarity element), (2) discouraging the
conduct in which the employee engaged would jeopardize the public policy (the jeopardy
element), (3) the public-policy-linked conduct caused the dismissal (the causation
element), and (4) the employer must not be able to offer an overriding justification for the
dismissal (the absence of justification element). Rickman v. Premera Blue Cross, 1'84
Wn.2d 300, 310, 358 P.3d 1153 (20 1'5); Gardner v. Loomis Armored Inc., 128 Wn.2d at
941. Gonzaga University argues that David Martin fails to present a factual question with
regard to all four elements. |

Clarity Element

The employee carries the burden initially of proving the existence of a clear public

policy. Gardner v. Loomis Armored Inc., 128 Wn.2d at 941. The courts insist that the

public policy at issue be judicially or legislatively recognized, emphasizing that the tort is
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a narrow exception to the at-will doctrine and must be limited only to instances involving
very clear violations of public policy. Dicomes v. State, 113 Wn.2d at 617. In
detenninihg whether a clear mandate of public policy is violated, courts should inquire
whether the employer’s conduct contravenes the letter or purpose of a constitutional,
statutory, or regulatory provision or scheme. Dicomes v. State, 113 Wn.2d at 617. Prior
judicial decisions may also establish the relevant public policy. Qicomes v. State, 113
Wn.2d at 617. The question of what constitutes a clear mandate of public policy is one of
law. Dicomes v. State, 113 Wn.2d at 617.

David Martin claims Gonzaga University fired him for advocating the addition of
padding to basketball court Walls and for speaking to the Goniaga University student
press about accidents resulting frqm the lack of padding. Martin identifies student safety
as the public policy he advocated. In turn, he cites to RCW 49.17.010 and RCW
49. 12.010, which declare safe and healthy working conditions to be in the public interest
and in the public welfare. He promotes WAC 296-823-100, which seeks to protect
Workers from exposure to blood and blood-bome pathogens. Martin identifies RCW
28B.112.005, which aims to prevent sexual violence and provide comfort and resources
to victims of sexual assault and stalking. Finally, he mentions Gardner v. Loomis

Armored Inc., 128 Wn.2d at 941 (1996), which notes a broad public policy to protect life |

27



No. 34103-8-111
Martin v. Gonzaga University
and limb.

We question the relevance of David Martin’s cited statutes, regulation, and
decisional law. The beneficiaries of RCW 49.17.010, RCW 49.12.010, and WAC 296-
823-100 are workers, not students. RCW 28B.112.005 addresses sexual violence, not
sports safety. Gardner v. Loomis Armored Inc. concentrates on criminal statutes and
David Martin does not contend Gonzaga University violated any criminal law.

We need not spend further time exploring statutes, regulétions, or decisions to
discern a public policy to protect college and university students from athletic injuries and
blood-borne pathogens, however. During oral argument, Gonzaga University conceded
that studenf safety constitutes a public policy. The university acknowledged that, if David
Martin pursued student safety, he advanced a public policy. Wash. Court of Appeals oral
argument, Martin v. Gonzaga University, No. 34103-8-III (May 4, 2017), at 15:45 to
16:30 (on file with court). Therefore, Gonzaga University’s contention that Martin fails
to satisfy the first element is more that David Martin never advocated student safety,
rather than student safety being unrelated to Washington public policy.

We discern issues of fact as to whether David Martin advocated student safety. He
presented testimony that he spoke to Jose Hernandez, if not others, about the need to

procure padding for the basketball court walls. Jose Hernandez characterized Martin as
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passionate about the necessity of pads. The Gonzaga Bulletin interviewed Martin on this
topic because of numerous, including serious, injuries to students.

Gonzaga University also argues that David Martin advocated his own selfish
interests, rather than the public interest. Washington law distinguishes between employee
conduct motivated by purely private interests and conduct motivated by a concern for the
welfare of the general public. Dicomes v. State, 113 Wn.2d at 620‘(1989); Thompson v.
St. Regis Paper Co., 102 Wn.2d 219, 232, 685 P.2d 1081 (1984). We agree that
undisputed facts establish that Martin, in part, sought to forward his own interests. At
times, Martin focused on his pool proposal more than student séfety and wanted full
credit for the proposal. Nevertheless, the law does not preclude recovery under the tort of
wrongful discharge when the employee sought to further his own welfare in addition to
the public welfare. Issues of fact lie as to whether Martin also sought to benefit students
and the university at large. |

Jeopardy Element
'The jeopardy element of the tort of wrongful discharge in violation of public'

policy has undergone modifications in recent years. Rickman v. Premera Blue Cross, 184
Wn.2d 300 (2015); Rose v. Anderson Hay & Grain Co., 184 Wn.2d 268, 358 P.3d 1139

(2015); Becker v. Community Health Systems, Inc., 182 Wn. App. 935, 332 P.3d 1085
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(2014), aff"d, 184 Wn.2d 252, 359 P.3d 746 (2015). In Rickman, Rose, and Becker, the

- Supreme Court returned to the original formulation of the element as requiring a plaintiff

to prove either his or her conduct directly related to the public policy or the conduct was

“necessary for the effective enforcement of that policy. Rickman v. Premera Blue Cross,

184 Wn.2d at 310; Garder v. Loomis Armored, Inc., 128 Wn.2d at 945. When a direct
relationship holds between the employee’s conduct and the public policy, the employer’s
discharge of the employee for engaging in that conduct inherently implicates the public
policy. Rose v. Anderson Hay & Grain. Co., 184 Wn.2d at 284, |

In Rose v. Anderson Hay & Grain Co., 184 Wn.2d at 281 (2015), our Supreme
Court disavowed the former rule that a plaintiff must establish the inadequacy of other
remedies in the alternative to a civil suit for damages in order to meet the jeopardy
element of the tort for wrongful discharge against public policy. The high court thereby
overruled Hubbard v. Spokane County, 146 Wn.2d 699, 50 P.3d 602 (2002); Cudney v.

ALSCO, Inc., 172 Wn.2d 524, 259 P.3d 244 (2011), and Korslund v. DynCorp Tri-Cities

_ Services, Inc., 156 Wn.2d 168, 125 P.3d 119 (2005). No longer does the existence of

other nonexclusive statutory remedies preclude a plaintiff from recovery. Rose v.
Anderson Hay & Grain Co., 184 Wn.2d at 274 (2015).

Although Gonzaga University claims that David Martin failed to establish the |
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jeopardy element of the public policy tort, the university presents no argument to defeat
the applicatioh of the element. We hold that Martin presents an issue of fact to survive
summary judgment as to the jeopardy element. David Martin sought to address safety
concerns. His expressioril‘ of his concerns directly related to the public policy of safety of
university students. Terminating or otherwise punishing an employee who shares -
concerns about unsafe conditions directly jeopardizes the public policsl interest in
ensuring safety.
Causation Element

Causation in a wrongful discharge claim is not an all or nothing proposition.
Rickman v. Premera Blue Cross, 184 Wn.2d at 314 (2015). The employee need not
attempt to prove the employer’s sole motivation was retaliation. Wilmot v. Kaiser
Aluminum and Chemical Corp., 118 Wn.2d 46, 70, 821 P.2d 18 (1991). Instead, the
employee must produce evidence that the actions in furtherance of public policy were a
cause of the firing, and the employee may do so by circumstantial evidence. Rickman v.
Premera Blue Cross, 184 Wn.2d at 314. This test asks whether the employee’s conduct
in furthering a public policy was a substantial factor motivatigg the employer to discharge
the employee. Rickman v. Premera Blue Cross, 184 Wn.2d at 314.

\

Ordinarily, the prima facie case must, in the nature of things, be shown by
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circurﬁstantial evidence, since the employer is not apt to announce retaliation as his
motive. Wilmot v. Kaiser Aluminum and Chemical Corp., 118 Wn.2d at 69. Proximify in
time between the public-policy-linked conduct and the firing éoupled with evidence of
satisfactory work performance and supervisory evaluations may be persuasive in
establishing causation. Wilmot v. Kaiser Alumiﬁum and Chemical Corp., 118 Wn.2d at
69. Whether a plaintiff satisfied the causation element is a guestion of fact. Havens v.
C&D Plas'iiés, Inc., 124 Wn.2d 158, 177-79, 876 P.2d 435 (1994).

We recognize an issue of fact as to whether Gonzaga University terminated David
Martin’s employment because of his advocacy of student safety. Martin testified that
Chris Standiford told him that one .of the reasons for the firing was the rumor that Martin
afforded the student newspaper information about student injuries, Martin did not assert
this factual claim for the first time in this suit. In his March 30, 2012, letter to Gonzaga
University President Thayne McCulloh and Athletics Director Mike Roth, Martin
mentioned his termination being based in part on rumors of his conveyance of evidence of
student injuries. Reasonable inferences from the evidence support a finding that the
upiversity fired Martin not simply for speaking to the press, butlr: also because the coﬁtent
of his leak concerned padding in the fieldhouse.

Gonzaga University characterizes David Martin’s theory of the leaking rumor as
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suppoéition. Nevertheless, for purposes of a summary judgment motion, we must accept
Martin’s testimbny as the truth. Based on thi§ testimony, the man likely most responsible
for the firing of Martin conceded a reason was advocating the safety of students.
Gonzaga University also contends that the undisputed facts show that David Martin never
raised a concern about the Qalls in the Rudolf Fitness Center until after his firing;
Overwhelming evidence, including the deposition testimony of Jose Hernandez, counters
this contention. |

Gonzaga University also emphasizes that the facts establisﬁ that other employees
for more than five years also discussed the need for wall padding. The university never
fired any of the other employees for raising this concern. We recognize these accentuated
facts as compelling, but the facts should be argued to the trier of faci, when other
evidence supports David Martin’s complaints as a cause of his employment termination.
We also note the absence of evidence that another employee spoke to the school
newspaper about the need for the padding. |

Finally, Gonzaga University highlights other legitimate reasons that support David
Martin’s firing. We will consider facts supporting those reasons under the element of an

overriding justification.
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Overriding Justification Element
We move to the final of the four elements of the tort of wrongful discharge in

violation of public policy, the absence of another justifiable reason for termination from

employment. In the context of this appeal, the fourth component looms as the most

difficult to resolve. In order to methodically address this element, we pose the foliowing
eight questions mainly legal in nature. First, which party carries the burden of showing
overriding justification? Second, must the overriding justification motivate the employer
in firing the employee for the employer fo avoid -1iabil§’t'y? Third, if the answer to the
second questioﬁ is affirmative, must the overriding jusfiﬁcation supersede the unlawful
reason for firing in regards to what motivated the employer? Stated differently, must the
employer ,be more motivated by the overriding justiﬁcatibn than the public policy
violating reason for termination? Fourth, what reasons for termination from employment
qualify as an overriding justification? In this appcal, we ask whether insubordination
qualifies as an overriding jus%iﬁcation. Fifth, must the overriding justification supersede
the unlawful reason for the firing in importance under the law or under public policy?
This fifth question asks if the court measures and weighs the relative strengths of the
overriding justification and the violated public policy. Sixth, if the answer to the fifth

question is in the affirmative, does the court compare the public policy with the employer
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justification in the abstract or does the court consider the importance of the public pblicy
and employer justification within the context of the facts in the case? Seventh, is the
element of overriding justification an element for the court as a matter of law to resolve

or for the trier of fact to decide? Eighth and the ultimate question, does David Martin

" present an issue of fact with regard to the overriding justification element that survives

Gonzaga University’s summary judgment_motfon?

We find no easy answer to most of our eight questions such that the Sﬁpreme'
Court may wish to accept review to clarify the overriding justification element. Most, if
not all, Washington decisions since the seminal case of Gardner v. Loomis Armored, Inc.,
128 Wn.2d 931 (1996), note the absence of an overriding justification as an element of
wrongful discharge in violation of public policy. Nevertheless, only Gardner and Wahl v.
Dash Point Family Dental Clinic, Inc., 144 Wn. App. 34, 181 P.3d 864 (2008) discuss the
element in any depth. Foreign case law helps little because only Guam, Ohio, and Utah
have adopted Henry H. Perritt, Jr.’s, four elements of the tort of wrongful discharge in
violation of public policy, including the overriding justification element. Becker v.
Community Health Systems, Inc., 182 Wn. App. at 963 (2014). Whether a fourth
jurisdiction, Iowa, has adopted the four-part analysis is questionable because the state

may subsume the alternative or overriding justification element into the third element of
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causation. Raymond v. U.S.A. Healthcare Center-Fort Dodge, LLC, 468 F. Supp. 2d
1047, 1057 (N.D. Iowa 2006); Fitzgerald v. Salsbury Chemical, Inc., 613 N.W.2d 275,

282 (Iowa 2000). Ohio courts have issued oodles of cases, some published and many

- unpublished, that discuss briefly the overriding justification, and, thus, we occasionally

mention Ohio law. -

Before answering the eight questions, we state and restate the rule of overriding
justification. The “absence of justification” element examines whether the employer can
offer an overriding justiﬁcation for the discharge from employmerlxt despite the
employee’s conduct furthering public policy. Gardner v. Loomis Armored, Inc., 128

Wn.2d 931 (1996). Stated marginally different, the “absence of justification” element

- examines whether the employer has an overriding reason for terminating the employee

despite the employee’s public-policy-linked conduct. Gardner v. Loomis Armored, Inc.,
128 Wn.2d at 947. The fourth element of the public policy tort acknowledges that some

public policies, even if clearly mandated, are not strong enough to warrant interfering

‘with an employer’s personnel management. Gardner v. Loomis Armored Inc., 128 Wn.2d

at 947.
Our first question asks which party carries the burden of proof for the element of

overriding justification. Washington cases read that the employee in a wrongful
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discharge suit must fulfill four elements, one of which is the “absence of justification”
element. Rickman v. Premera Blue Cross, 184 Wn.2d at 310 (2015); Gardner v. Loomis |
Armored Inc., 128 Wn.2d at 941. This statement of the rule suggests that the plaintiff
employee carries the burden of proving a negative, the nonexistence of another legitimate
reason for his or her firing. Nevertheless, some cases declare tliai Jjustification for a'
discharge is an affirmative defense. Blinka v. Washington State Bar Association, 109
Wn. App. 575, 588-89, 36 P.3d 1094 (2001). According to these cases, once a plaintiff
fulfills the clarity element and a question of fact remains as to the jeopardy and causation

elements, the burden shifts to the employer to show an overriding justification for the

.employee’s discharge. Rickman v. Premera Blue Cross, 184 Wn.2d at 3 14; Hubbard v.

Spokane County, 146 Wn.2d at 718 (2002).

The Washington rule in wrongful discharge cases may eventually follow the rules
of persuasion in employment discrimination and retaliation cases. According to
Browifield v. City of Yakima, 178 Wn. App. 850, 873, 316 P.3d 520 (2013):

An employee claiming discrimination must first prove a prima facie

case of discrimination and, if he or she does so, then the burden shifts to the

employer to present evidence suggesting a nondiscriminatory reason for

[the termination]. If the employer sustains its burden, the employee must

then demonstrate that the reasons given by the employer are pretext for

discrimination.

(Alteration in original) (internal quotation marks and citations omitted); See also Renz v.
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Spokane Eye Clinic, PS, 114 Wn. App. 611, 618, 60 P.3d 106 (2002). Accordingly, the
employer may carry the burden of producing some evidence of an overriding justification, .
at which time the burden ‘retums to the employee to prove by' a preponderance of evidence
that the employer’s stated reason is a pretext or the stated reason does not override the
public policy violated by the discharge. Rickman v. Premera Blue éross, one of a triad of
recent high court decisions, does not discuss whether the burden returns to the employee
once the employer posits an overriding justification.

We need not .identify the bearer or resolve the naturé of the burden of proof
because, no matter who carries the burden and the extent of the burden, we hold that
Gonzaga University is entitled to summary judgment on the justification element.
Imposing the burden of proof on the employer does not necessarily mean the employer
may not gain summary judgment on the element. A defendant, even an employer in an
employment case, may gain summary judgment by establishing an uncontroverted
affirmative defense. Thornton v. Federal Express Corp., 530 F.3d 451, 457-58 (6th Cir.
2008); Fitzgerald v. Salsbury Chemical, Inc., 613 N.W.2d at 282.

We next visit the second question of whether the employer must be motivated by
the overriding justification when discharging the employee from employment in order to

avoid liability. This question becomes relevant if facts show that Gonzaga University
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knew of the insubordination of David Martin, but fired Da.vid Martin only Because of his
advocacy of student safety. Under these facts, the individual or individuals terminating -
Martin’s employment knew about, but cared nothing about, the insubordination of Martin
and only wishéd to retaliate against Martin because of his raising safety concerns or
speaking to the student newspaper. We answer the second questioh in the negative. The
university may avéid- liability if insubordination constitutes a justifying reason under the
law and overrides the advocacy of safety concerns regardless of whether insubordination.
motivated the firing.

We secure our decision, freeing the employer from showing the overriding
jﬁstiﬁcation prompted its decision to fire, primarily on the “after-acquired evidence”
doctrine. This doctrine precludes or limits an employee from receiving remedies for
wfohgful discharge if the erﬁployer later discovers evidence of wrongdoing that would
have led to the employee’s termination had the employer known of the misconduct. Lodis
v. Corbis Holdings, Inc., 192 Wn. App. 30, 60, 366 P.3d 1246 (2015), review denied, 185
Wn.2d 1038, 377 P.3d 744 (2016); Jansoﬁ v. North Valley Hospital, 93 Wn. App. 892,
900,971 P.2d 67 (1999). If the employer may limit its liability with evidence of
insubofdination discovered after the termination from employment, the employer should

be able to limit its liability with evidence known at the time of the discharge, even if the

39



No. 34103-8-11I

- Martin v. Gonzaga University

employer only utilized public policy defying grounds. We discern no reason to
distinguish the two factual scenarios for purposes of employer liability. Under 'eacl.l
circumstance, the employee’s misconduct retrospectively substantiated the termination.
Absolving the employer from showing the alternative justification to be a
motivating factor may conflict with the causation element. Under our holding, the
employer still prevails even if‘ the public policy was a substantial factor in the firing, énd
the third element only requirgs proof that the employee’s furtherance of public policy
constituted a substantial factor in the discharge. The overriding justification element

assumes. that an unlawful reason for the firing was a substantial factor, but another

predominant reason also justified the termination.

A federal court, applying Iowa law, recognized the four element Henry H. Perritt
Jr. test, including the fourth element of overriding justification. Raymond v. U.S.A.
Healthcare Center-Fort Dodge, LLC, 468 F. Supp. 2d at 1058-59. Névertheless', the
court collapsed the overriding justification element into the causation elemént. The court
reasoned that whether or not the employer had adequate alternative justifications for its _
action is necessarily relevant to whether or not the adverse action against the plaintiff was
“caused” by the plaintiff’s protected activity.

The Raymond court’s reasoning conflicts with our determination that the
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overriding justification need ﬂot be a motivating factor. Nevertheless, we observe that the
Washington Supreme Court holds fast to Gardner’s and Perritt’s four elements of
wrongful discharge in. violation of public policy, including the overriding justiﬁcatioﬁ
element. Rickman v. Premera Blue Cross, 184 Wn.2d 300 (2015); Rose v. Anderson Hay
& Grain Co., 184 Wn.2d 268 (2015); Becker v. Community Health Systems, Inc., 184
Wn.2d 252 (2015). Since the overriding justification element must be met in addition to
the element of causation, even if advocating a public policy was a substantia] cause of the
termination, the employer avoids liability if another reason justified termination from
eniployment. The employee showing rétéliation as a substantial factor may not suffice.
Otherwise, Washington would not insist on the fourth discrete element of overriding
justification.

Since we conclude tﬁat the overriding justification need not motivate the
employer’s firing of the employee, we do not answer the third question regarding whether
the employer must be more motivated by the overriding justification than the public
policy violating reason for termination to prevail. We move to the fourth question of
what reasons for employment termination qualify as an overriding justification. We focus
first on the word “justification” and will focus later on the word “overriding,” Gonzaga

University justifies the firing of David Martin by his insubordination when he forwarded -

41



U

No. 34103-8-1I1

Martin v. Gonzaga University

his pdol proposal to officials above his chain of command in violation of an order, he
abandpned his job because of anger resulting from a scolding, and he contacted university
officials in violation of his leave of absence.

Washington courts have not deﬁneci or presented a list of what constitutes a
“justification” for purposes 'of ending an employee’s employment despite public policy
concerns. We ;ely on the law in oﬁler employment case settings and, in part, in other
states. The ant/i-fetaliation law does not immunize the employee from discharge for past
or present inadequacies, unsatisfactory performance, or insubordination. Hulme v.
Barrett, 480 N.W.2d 40, 43 (Iowa 1992). An employee is bound to obey the direct order
of his or her empldyelf or risk being discharged for insubordination. Empiregas, Inc. of
Kosciusko v. Bain, 599 So. 2d 971, 974 (Miss. 1992). Insubordination is defined as a
willful disregard of express or implied direction or a defiant attitude. Dixon v. Stoam
Industries, Inc., 216 S.W.3d 688, 693 (Mo. Ct. App. 2007). A refusal to comply with a
lawful and reasonablé directive to attend a meeting may c;)nstitute insubordination.
Custom Hardware Engineering & Consulting, Inc. v. Dowell, 919 F. Supp. 2d 1018,

1034-35 (E.D. Mo. 2013). One Washington decision recognizes that insubordination, in

the form of failing to submit to a physical examination, constitutes justifiable cause to fire

an employee, despite a claim of employment discrimination. Brownﬁeld v. City of
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Yakima, 178 Wn. App. at 873-75 (2013).

Henry H. Perritt, Jt., identifies the fourth element of the public policy tort as the
lack of an “overﬁding legitimate business justification.” Henry H. Perritt, Jr. The Future
of Wrongful Dismissal Claims: Where Does Employer Self Interest Lie?, 58 U. CIN. L.
REV. 397, 399 (1989) (emphasis added). Ohio decisions also insert the word “business”
when expre;sing the element. Jaber v. FirstMerit Corp., 2017-dhio-277, __NE3d
—» (Ct. App.); Vitatoe v. Lawrence Industries, Inc., 153 Ohio App. 3d 609, 795 N.E.2d
125, 132-33 (2003); Wiegerig v. Timken Co., 144 Ohio App. 3d 664, 761 N.E.2d 118, 125
(2001). Washingto.n’s statement of the rule;: dqes not incorporate the expression
“business.” Gardner v. Loomis Armored, Inc., 128 Wn.2d 931 (1996); Rickman v.
Premer;z Blue Cross, 184 Wn.2d 300 (2015); Rose v. Anderson Hay & Grain Co., 184
Wn.2d 268 (2015); Becker v. Community Health Systems, Inc., 184 Wn.2d 252 (2015).

One might argue that, because of the omission of the term “business,” Washington
law requires the employer to advance a societal or public interest ra.tionalization, rather
than a selfish economic reason, to satisfy the final element of overriding justification. We
disagree. Our Washington Supreme Court evinces a devotion to Perritt’s férmulation of
the tort. The employer’s justification will almost always be based on economic needs. In

Gardner, the Supreme Court mentioned that some public policies are not strong enough
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to warrant interfering with an “employers’ personnel management.” Gardner v. Loomis
Armored Inc., 128 Wn.2d at 947. The Gardner court considered the employer’s need for
insurance, a selfish business need, as a justification, although the need did not override /
. the relevant public policy.

Tl'1e undisputed facts establish that David Martin persistently and self-interestedly
promoted himself and his thesis that sought to keep open a pool in the Rudolf Fitness
Center. The saving of the pool did not advance any public policy. While promoting this
pool, he repeatedly disobeyed directives from his superiors to follow a chain of command.
He heatedly left a meeting and then abandoned his duties to close the center. While on
" leave, he disobeyed a directive not to contact employees of Gonzaga University other than
the employees ifx the Human Resource Office and Jose Hernandez. He telephoned émd
e-mailed the Goﬁzaga Uﬁiversity president, through the president’s assistant. Martin’s
carlier job performance evaluations showed him to lack interpersonal and professional
communication skills with coworkers, issue abrasive and insensitive written
communications, and neglect job responsibilities. Martin resented supervision. David
| Martin presents no testimony that counter these facts. Martin’s own written

communications establish these facts.
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We hold that insubordination is a qualifying justiﬁéation for purpoées of element

four of the tort of wrongful discharge in violation of public policy. We also conclude that

. the undisputed facts establish insubordination by David Martin.

We move to the fifth question of whether the justification must supersede the
unlawful reason for the firing in importance under the law or under public pélicy in order
to succeed as an overriding justification. To repeat, this fifth question asks if the court
measures and weighs the policy strength betwee;n the overriding justification and the
violation of the public policy. We answer in the affirmative.

We observe that the overriding justification may not be insubordination by
refusing to obey an order to engage in unlawful conduct, since the employer should not

have given the order. Lins v. Children’s Discovery Centers of America, Inc., 95 Wn.

‘App. 486, 494,976 P.2d 168 (-l 999). For example, Gonzaga University could not claim

an alternative justification if it fired David Martin for disobeying an order to hush with
regard to a safety hazard. But David Martin’s insubordination went further.
The “absence of justification” element examines whether the employer has an

overriding reason for terminating the employee despite the employee’s public-policy-
linked conduct. Gardner v. Loomis Armored, Inc., 128 Wn.2d at 947 (1996). In the lay

dictionary, “overriding” means “[m]ore important than any other considerations.”
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OXFORD ENGLISH DICTIONARY ONLINE,

https://en.oxforddictionaries.com/definition/overriding (last visited Aug. 30, 2017). This

justification element acknowledges that some public policies, even if clearly mandated,
are not strong enough to warrant interfering with employers’ personnel management.
Gardner v. Loomis Armored, Inc., 128 Wn.2d at 947 (1996).

The only Washington decision addressing in depth the element of overriding
justification is the seminal decision of Gardner v. Loomis Armored, Inc., 128 Wn.2d 931.
Loomis Armored fired Kevin Gardner after he abandoned his armored car to réscue a
female branch bank manager chased by a man with a knife. Loomis’ policy precluded
any armored car driver from leaving the car unattended. The Supreme Court held the
firing violated Washington’s fundamental policy of preservation of life. Loomis argued,
however, that it possessed an overriding reason for terminating the employee despite the
employee’s public policy linked conduct. Loomis cited an incident when an armored car
driver exited the truck in response to his partner being robbed. The robber shot and killéd
the driver. Loomis also worried about rébbers counterfeiting an attack in order to lure the
driver out of the truck. Finally, Loomis noted that its insurance policy may not cover a
loss if a driver leaves a truck unattended.

The Gardner court wrote that it must balance the public policies raised by Kevin
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Gardner against Loomis Armored’s legitimate interest in maintaining a safe workplace
and determine whether those public policies outweighed Loomis’ concerns. Gardner
advanced the Good Samaritan principle as a sufficient policy to override Loomis’
justification. The court rejected a broad reading of the Biblical admonition because an
employer’s interests, however legitimate, would be subjugated to a plethora of employee
excuses. A delivery person could stop to aid every motorist with car trouble, no matter
how severe the conséquéhces to the employer in terms of missed delivery deadlines.
Nevertheless, the narrow public policy encouraging citizens to rescue persons from life
threatening situations clearly evfnced a fundamental societal interest of greater
importance thén the Good Samaritan doctrine. The waiver of most criminal and tort
penalties stemming from conduct necessarily commi.tted in the course of saving a life
illustrated the value attached to such acts of heroism. Since society placed the rescue of a
life above constitutionai rights and above the criminal code, such conduct rose above a
company’s work rule.

The only other Washington decision addressing the overriding justification
element is Wahl v. Dash Point Family Dental Clinic, Inc., 144 Wn. App. 34 (2068). The
trial court, in a bench trial, ruled in favor of employee Candace Wahl on her wrongful

discharge in violation of public policy claim. Wahl presented testimony that her dentist
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boss fired her for failing to accept his sexual advances. On appeal, the boss, Don Moore,
argued he held an overriding justification for the tennjﬁation from employment. He

contended Wahl’s performance was substandard and that he gave Wahl several

. reprimands concerning her poor performance. This court affirmed the trial court

judgment in favor of Wahl, since the evidence showed that the claim of substandard

- performance was a pretext and Moore wrote the letters of reprimand after the firing.

Based on Gardner v. Loomis Armored, Inc., 128 Wn.2d 931 (1996), we hold that
the court must weigh the importance of the public policy asserted by the employee and the

Justification for firing advanced_ by the employer. Gardner unfortunately provides no

| guidance as to a comparison and measurement of the strength of the public policy and the

employer justification.

Our sixth question is whether we compare the strength of the public policy with
the overriding justification in the abstract or whether we measure the weight of both
within the context of the facts of the appeal. If we kept our analysis in the abstract, we
would ponder the theoretical importance of student sgfety compared to.an employer’s
interest in dismissing an insubordinate employee. We might conclude that student safety
supersedes the employer’s interest in an obedient emp]oyec. Nevertheless, a different

outcome might ensue if we consider all of the facts concerning David Martin’s conduct
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and his relationship with Gonzaga University in light of the values of student safety and a
cooperative employee.

We decide to assess the comparative worth of student safety and a subordinate
worker within the context of the case’s circumstances. Student safety and
insubordination exist in degrees, such that the context is important. When assessing the
overriding justiﬁcatioﬁ in Gardner v. Loomis Armored, Inc., 128 Wn.2d 931 (1996) and
Wahl v. Dash Point Family Dental Clinic, Inc., 144 Wn. App. 34 (2008), the Washington
courts analyzed the specific facts of the case in light of the public policy and employer
justification. In Gardner, when assessing whether the s_aving of human lives overrode the
employer’s goals of employee safety, safekeeping of large sums of money, and insurance
coverage, the Supreme Court noted peculiar facts of the case. Those facts included Kevin
Gardner’s partner béing present inside the bank and Loomis Armored failing to identify
the terms of its insurance policy.

Our seventh question requires us to probe whether the weighing of the public
policy and the employer justification should be performed by the court as a matter of law
or by the trier of fact. Ohio decisions declare that the clarity and jeopardy elements of the
Perritt test are questions of law to be determined by the court, while the causation and

overriding justification elements are factual issues to be decided by a jury. Jaber v.
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FirstMerit Corp., 2017-Ohio-277, __ N.E.3d ___ (Ct. App.); Trayer v. Estate of
Klopfenstein, 2015-Ohio-5048, 53 N.E.3d 851, 855 (Ct. App.); I’I_’iegeri;g,r v. Timken Co.,
144 Ohio App. 3d 664, 761 N.E.2d 118, 125 (2001).

We question' the Ohio rule. We know of no Washington decision that directs a
j@ to measure the strength of a public policy, let alone compare that strength to private
interests. We note that courts typically reserve to themselves the task of weighing the
legal importance of policies and interests, including within the setting of constitutional
rights. City of Bellevue v. Lee, 166 Wn.2d 581, 585,210 P.3d 1011 (2009) (due process);
American Legion Post #149 v. Department of Health, 164 Wn.2d 570, 608-09, 192 P.3d
306 (2008) (equal protection); T.S. v. Boy Scouts of America, 157 Wn.2d 416,.425, 138 |

P.3d 1053 (2006) (First Amendment associational rights); Roth v. Veteran's

Administration of Government of United States, 856 F.2d 1401, 1407 (9th Cir. 1988)

(public employee’s right to free speech). We doubt the ability of a jury of laypeople to
balance legal polices with private i;lterests. In Gardner/ v. Loomis Armored, Inc., 128
Wn.2d 931 (1996), the Supreme Court conducted its own weighing of the public policy
furthered by the employee’s conduct and the employer’s interests. The court held,

presumably as a matter of law, that the policy of saving another’s life superseded the

employer’s policy of employee safety.
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We observe that, assuming the fulﬁllxﬁent of the overriding justification element is
for the court, the court may still need to conduct a factual hearing before completing its
decisidn. Nevertheless, we need not resolve whether the court should solely analyze the
overriding justification element in all cases and whqther a factual hearing is desired for
this appeal. - We withhold from trial the weighing of the public and employer interests in

this appeal because of the unchallenged evidence of noteworthy insubordination by David

- Martin..

We have several times previously answered the eighth and final question of '
whether David Martin presents sufficient evidence to defeat Gonzaga University’s
summary judgment motion. Our conclusion that the overriding justification need not
have motivated the employer when terminating the employee simplifies answering this

final question. We affirm the trial court on the basis that David Martin presents no issues

. of fact defeating Gonzaga University’s overriding justification.

The facts before the court present two lines of conduct of David Martin that
sometimes intertwined yet presented distinct grounds for the termination of Martin’s
employfnent. On the one hand, Martin sought to procure padding for the basketball walls
in order to promote student safety. Student safety is an impbrtant public policy.

Nevertheless, the evidence is vague and often disputed as to when and how Martin
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advocated the padding. In the days before his termination from employment, the record
shows no aﬂvocacy of safety for students. Other employees also alerted the
administration to the danger of the unpadded walls. Others may not have expressed
safety concerns to the Génzaga Bulletin, but the Bulletin published its article after the
dismissal of Martin from employment. The university consulted an expert, who
recommended the addition of padding. The university eventually installed the padding.
The undisputed facts estabiiéh that David Martin promoted himself and his thesis
that sought to keep a pool in the Rudolf Fitness Center open. The saving of the éool did
not advance any public policy. Martin did not wish to conform to a chain of command
when espousing his proposal because he thought only he could properly present his
proposal and he did not want anyone to ste;al his golden ticket. While promoting this
pool, he repeatedly disobeyed directives from his superiors. When'told to attend a
meeting to discuss his disobedience, Martin belligerently protested the need to appear.
When counseled regarding his disobedience, he heatedly left the meeting, abandoned his
duties, and insisted that a co-employee complete his tasks. While on leave, he disobeyed
a directive not to contact other employees of Gonzaga University. He persisted on
contacting the Génzaga University president. He refused to heed the presidential

assistant’s direction to follow protocol.
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David Martin’s earlier job performance evaluations showed him to lack
interpersonal and pfofessional communication skil'ls with coworkers, issue abrasive and
insensiti\.fe written communications, and neglect job responsibilities. His conduct
immediately preceding his dismissal confirmed these observations. Martin resented
supervision. After his discharge, he contacted Gonzaga University’s president and
athletics director and, instead of apologizing for insubordination, he criticized his
superiors, lectured about restructuring the Athletics Department, and suggested he be

promoted. A business and a university cannot effectively function when an employee

continually and angrily flaunts the directives of his supervisor and interrupts the

university president to advocate the employee’s interests. Even if Gonzaga Universfty
officials sought to retaliate against David-Martin for his raising of safety concerns, the

undisputed facts confirm that an overriding justification validated the dismissal from

- employment.

Personnel File
David Martin brings a second cause of action. He contends that Gonzaga

University failed to provide him, when requested, a complete copy of his personnel file in
violation of RCW 49.12.250.

RCW 49.12.240 and .250 control. The former statute reads:
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Every employer shall, at least annually, upon the request of an
employee, permit that employee to inspect any or all of his or her own
personnel file(s).

The latter statute declares, in relevant part:

(1) Each employer shall make such file(s) available locally w1thm a
‘reasonable period of time after the employee requests the file(s).

RCW 49.12 does not define “personnel file.”

Gonzaga University, in support of affirming the trial court’s ruling; argues that it
satisfied David Martin’s request by making the file available to him. Nevertheless, the
facts presented by the university do not confirm tﬁis contention. Heather Murray, an
employee of the university tersely declared: “There are two separate files which are kept
on employeesi the employee relations file and a personnel file.” CP at 167. The
declaraﬁon does not verify that the university permitted Martin access to any papers or
any file. in April 2012, David Martin Wrote a letter to Gonzaga University that confirmed
he received some docurﬂents. Nevertheless, the letter also asked if Martin received all of
the papers in his personnel file. The record shows no response from the university.

Heather Murray’s deciaration raises more questions than it answers. The questions
include: Why does the university keeps two separate files? What types of documents are
placed in the respective files? Do documents in both files impact the employee’s

employment status? Did Gonzaga University maintain two distinct files for David
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Martin? From what file or files did the documents received by David Martin come? If
the university withheld access to sorﬁe documents found in either or both files, on what
grounds did the university justify the withholding?

Gonzagé University, as the movant, bears the initial burden of showing the -
absence of an issue of material fact. Ingersoll v. DeBartolo, Inc., 123 Wn.2d at 654
(1994). When, because of unanswered factual questions, this court cannot determine
whether genuine issues of material fact require a trial, this court will vacate any summary
judgment order and remand for further proceedings. Kilcullen v. Calbom.& Schwab,
PSC, 177 Wn. App. 195, 202, 312 P.3d 60 (2013). We follow this principle and vacate
the summary judgment order dismissing David Martin’s personnel file claim.

Our dissenting brother would resolve the personnel file cause of action on the basis
that RCW 49.12.240 and .250 does not permit a private action. The dissenter may be
correct, but we choose to avoid this thorny question if possible. We also choése to
sidestep the quéstion of what constitutes a “personnel file” for purposeé of RCW 49.12. |
If Gonzaga University can show that it produced all requested records, we circumvent the
two questions. We also ndte that, at the least, contral;y to the dissenter’s analysi;, the
employee may be able to gain the rémedy of production of the records through court

\
action.
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CONCLUSION

We affirm the trial court’s summary judgment order dismissing David Martin’s
claim of wrongful discharge in violation of public policy. Undisputed facts establish that
Gonzaga University possessed an overriding justification to terminate Martin’s
employment. We vacate and remand for further proceedings. the summary judgment order
dismissing Mgrtin’s claim that Gonzaga University failed to produce all of his personnel

file on his request.

.
&

Fearing, C.J.
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PENNELL, J. (concurring) — I agree there are material issues of fact regarding

- David Martin’s personnel file claims. I also agree Gonzaga University is entitled to

summary judgment on Mr. Martin’s wrongful termination claim. However, I disagree as
to the basis. I find summary judgment appropriate because Mr. Martin has not alleged
sufficient facts on causation.

Mr. Martin argues he was fired for voicing safety complaints about thg need for
padding on the gymna;ium walls. Speciﬁcally, he claims he was punished for raising the
issue with Gonzaga’s Senior Associate Athletics Director Chris Standiford and President
Thayne McCulloh. The reco;d does not support this claim.

Mr. Martin is unable to point to any evidence demonstrating he contacted
Mr. Standiford or Dr. McCulloh about gymnasium padding. Instead, Mr. Martin’s e-mail
communications focused on his proposal for a swimming pool. In his initial é-mail to
Mr. Standiford, Mr. Martin said the “ultimate goal” of the proposal he wished to push
with the administration was to “keep a pool on campus for the students.” Clerk’s Papers
at 115. He mentionéd nothing about gymnasium padding or student safety. Although
Mr. Martin referenced student safety in his e-mail to Dr. McCulloh, he did not sﬁggest he
was concerned about gymnasium safety, as opposed to the swimming pools.

Mr. Martin claims he wanted Mr. Standiford and Dr. McCulloh to review his

written pool proposal, which discussed the issue of gymnasium padding. That may be.
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But Mr. Martin never provided Mr. Standiford or Dr. McCulloh his proposal. Instead, he
submitted e-mails asking for an opportunity to pitch his proposal to the administration.
See Appellant’s Reply Br. at 4. When one of Mr. Standiford’s designees, Joel Morgan,
demanded to see a copy of Mr. Martin’s pool proposal, Mr. Martin refused to provide it.
Apparently, Mr. Martin wanted to keep the proposal confidential so that others would not
get credit for his ideas.

Like Mr. Standiford, Dr. McCulloh, and Mr. Martin, we have not seen Mr.
Martin’s pool proposal. A copy is not in the record. It is therefore impossible for us to
assess whether the written proposal would have adequately raised gymnasium safety
concerns' to qualify as a public safety complaint had it been shared. Mr. Martin’s
assurances that the pool proposal raised safety cdncems about lack of gymnasium
padding is not sufficient to link Mr. Martin’s advocacy efforts with a matter of public
‘policy.

The lead opinion recognizes the paucity of evidence linking Mr. Martin’s concerns
about gymnasium padding to his termination. Nevertheless, the opinion claims summary
judgment is not appropriate on this element of Mr. Martin’s claim because, according to

Mr. Martin, Mr. Standiford referenced Mr. Martin’s leaks about gymnasium inj'uriesyto

1Tt could well be that the proposal merely mentioned that the revenue from Mr.
Martin’s pool proposal could be used for deferred maintenance, such as gymnasium
padding. This type of reference could hardly be interpreted as a student safety complaint.
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the press during Mr. Martin’s termination meeting. Even taking Mr. Martin’s claim as
true, this fact does not support Mr. Martin’s causation claim.

| The issue of whether Mr. Martin was punished fo; leaking information to the press
is different from whether Gonzaga retaliated against Mr. Martin fof raising student safety
concerns. The governing public policy concerns are different. Mr. Martin has never
argued it would be against public policy for Gonzaga to restrict Mr. Martin’s ability to
speak to the press. In addition, the factual implications of the two types of claims are
different. Retaliation for leaking does not imply retaliation for raising the subject matter
of the leak. Even if Mr. Standiford was upset with Mr. Martin for talking to the press
about student injuries, this does not meaﬁ Mr. Standiford also wished to punish Mr.
Martin for making internal complaints. The proffered facts about retaliation for press
leaks simply do not lend support to Mr. Martin’s claims about retaliation for raising
student safety concerns.

'No facts in the record indicate Mr. Standiford knew Mr. Martin was trying to raise

gymnasium safety issue; to himself or to Dr. McCulloh prior to Mr. Manin’s termination.

Given this circumstance, Gonzaga is entitled to summary judgment on the issue of

@aﬂ%

Pennell, J.

causation.
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KORSMO, J. (dissenting in part) — I agree with both the lead and concurring
opinions that summary judgment was properly granted to Gonzaga University. The
university did establish that Mr. Martin was terminated due to insubordination, and he
also failed to establish that the g)"mnasium safety issue was the cause for his termination.
However, 1 disagree with the decision of my colleagues to remand the personnel file issue
to superior court. That claim is not yet justiciable.

The legislature did not create a judicigl cause of action when it enacted RCW
49.12.240 and .250 governing personnel files.! Neither statute indicates that an employee
has immediate recourse to the courts. The two provisions are part of the Industrial
Welfare chapter of the Revised Code of Washington. Enforcement authority under that
chapter is vested with the Director of the Department of Labor and Industries (DLI).
RCW 49.12.033; RCW 43.22.270(5).

DLI, in turn, has enacted a series of regulations to enforce the various provisions

of chapter 49.12 RCW. See Chapter 296-126 WAC. The provision primarily relevant to

! A companion provision limits application of these statutes. The statutes do not
apply in criminal cases and in civil cases where the records are not otherwise
discoverable. RCW 49.12.260.
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this issue is WAC 296-126-050 that requires employers to keep records on their
employees for three years after termination of employment and also requires the
employer to make the file available for inspection by the employee at a reasonable tin\m.2
DLI has enforcement authority. .WAC 296-126-226. The first sentence of that provision
states: “The department shall investigate the complaint of any individual alleging that
these standards have been violated.”

" For many reasons, this claim does not belong in court. DLI, not the courts, is the
first line defender of the rights provided in chaptef 49.12 RCW and chapter 296-126
WAC. For Mr. Martin to present this issue to a court, he first would have to ask DLI to
investigate and exercise its authority. He does not appear to have done so. He thus has
no way of moving from the administrative system to the court system.

Even if he had made the request of DLI and that agency pursued its administrative

‘remedies, it is doubtful Mr. Martin’s position could have prevailed. It does not appear

that the information Mr. Martin is seeking (employee evaluations) is information that-an
employer has any obligation to maintain, let alone share with an employee, under this

regulation. WAC 296-126-050(1). Gonzaga likewise is under no obligation to have

2 The contents of the file include the employee’s name, address and occupation,
dates of employment, the wage rate, the number of hours worked, and the amount paid
each pay period. WAC 296-126-050(1). Presumably this working definition would
govern the issue of what constitutes a “personnel file” under the statute.

3 The remainder of the provision explains when criminal sanctions apply.

2
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retained this 7information this long. Id. It also appears that the remedy is simply to allow
Mr. Martin to look at the files. WAC 296-126-050(2).

Nothing in the statutes or the associated administrative code suggests that Mr.
Martin’s personnel file claim currently is justiciable. We should not accidentally create a
new cause of action by remanding this issue to sixperior court. The trial judge correctly
dismissed the claim at summary judgment.

Accordingly, I dissent from the decision to remand the personnel files issue.

Ny

"Korsm,.
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I. IDENTITY OF MOVING PARTY

The Appellant, DAVID MARTIN, is the moving party.

II. STATEMENT OF RELIEF SOUGHT

The Appellant respectfully requests reconsideration of this Court’s ruling in
its opinion filed on September 7, 2017 (the “Opihion”).

L. FACTS RELEVANT TO MOTION

The facts relevant to each issue are provided under the subheading related to
that issue.

IV. GROUNDS FOR RELIEF AND ARGUMENT

The outcome of this case turned on the Opinion’s conclusion that
“insubordination is a qualifying justification for purposes of element four of the
tort of wrongful discharge in a violation of public policy,” and that “the
undisputed facts establish insubordination by David Martin.” (Opinion, pg. 45.)

The Opinion indicates that the matter is resolved based on “unchallenged
evidence of noteworthy insubordination by David Martin.” (Opinion, pg. 51.)
The factual events identified by the Opinion,' however, are disputed not only in
the record but also within the Opinion itself. The Opinion attempts to resolve
factual controversy by inappropriately determining issues of credibility,
mischaracterizing the record, construing facts and inferences in the light most
favorable to the moving party, and relying oﬁ anonymous statements that would

~

be inadmissible at trial.
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Even if the facts were undisputed, however, the Opinion still does not.
explain how the facts support its conclusion of insubordination. Pursuant to the
case law included in the body of the Opinion, an employer’s directives must be
both lawful and reasonable, but the Opinion never considers whether Gonzaga’s
directives meet that standard. It does not consider, for example, whether it is
lawful or reasonable for Gonzaga to demand an employee to surrender his
intellectual property against his will or whether it is lawful or reasonable for
Gonzaga to tell an employee enrolled in a Gonzaga graduate program that he
could not go on campus or speak to Gonzaga employees.

In support of its conclusion that Martin engaged in insubordination, the
Opinion identifies several statements of “undisputed fact,” noting that: “Martin
presents no testimony that counter these facts.” (Opinion, pg. 44.)

A. “David Martin persistently and self-interestedly promoted himself and his
thesis that sought to keep open a pool in the Rudolf Fitness Center. The
saving of the pool did not advance any public policy. While promoting this
pool, he repeatedly disobeyed directives from his superiors to follow a
chain of command.”

The Opinion’s comment about public policy appears to contradict statements
contained earlier in the Opinion where it acknowledged that Martin’s propoéal
indicated that the continued use of the pool would raise funds to purchase
protective wall padding for the basketball courts. (Opinion, pg. 9.) In fact, for a

portion of the Opinion, Martin’s thesis was referenced as “the pool and padding

proposal.” (Opinion, pg. 9.)
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The Opinion also never identifies the specific directives it considers Martin
to have disobeyed; however, it limits its statement to directives instructing Martin
to follow a chain of command.

Permission to Speak to Chris Standiford: The Opinion recognizes Martin’s

testimony that he received permission from Hernandez to take his proposal to
Standiford. (Opinion, pg. 9.) It also indicates Hernandez testified that he did not
give any such permisvsion. (Opinion, pg. 9.) Given the conflicting testimony,
there remains a question of fact as to whether Martin had permission to speak to
Standiford. Further, even if Hernandez ciid not actually grant permission, it is
unclear from the record whether he issued any directive Martin would have

disobeyed when he spoke to Standiford.

Standiford’s Email to Martin: Standiford’s email response to Martin is
included in the Opinion. (Opinion, pg. 10.) In that response, Standiford states
that “it is more organizationally appropriate” for Martin to take his proposal to
Hernandez, but he does not give Martin a directive to do so. Standiford then
indicates that if Martin has already addressed the matter with Hernandez, (which,
in fact, he had) and if Hernandez supported it; “I suggest [Hernandez] meet with
Joel [Morgan]...” (Opinion, pg. 10; emphasis added.) Standiford issued a
sﬁggestion, not a directive, and more importantly, Standiford’s suggestion was
that Hernandez meet with Morgan, Standiford did not tell Martin to do anything

more than to communicate with Hernandez about his proposal, which, in fact, he

'MOTION FOR RECONSIDERATION - Page 4 of 12 THE LAW OFFICE OF JULIE C. WATTS, PLLC
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had already done. Whether Standiford issued a directive and whether Martin
disobeyed it is question of a material fact.

Further, the Opinion notes in several places that Hernandez believed Martin
was obligated to provide his propdsal as a result of Standiford’s email. The
email itself does not support that conclusion, but even if it did, the Opinion never
discusses whether such a directive would be reasonable or lawful. Can an
employer lawfully and reasonably demand an employee to surrender his graduate
thesis (which was his intellectual property developed independent from his
employment) against his will and over his objection? The answer to that
question is crucial to the determination that Martin was insubordinate.

B. “[Martin] heatedly left a meeting and then abandoned his duties to close
the center.”

This statement appears to imply that Mar_tin left the meeting without
permission, but it is undisputed by the parties that Martin requested and received
permission to leave, which the Opinion itself confirms. (Opinion, pg. 12.)

The Opinion’s characterization of Martin’s departure as “heatéd” is also
disputed in the record. Martin testified that he was not comfortable giving his
graduate thesis to Morgan because it belonged to him and had taken him three
months to create; he testified that Morgan took offense and immediately
punished him by negatively impacting his employment. (CP 103.) Martin
testified that he left the meeting feeling “threatened and very upset” and “sick to
his stomach.” (CP 103, 214.) A contemporaneous email from Joel Morgan dated

March 1, 2012, confirmed that Shelly Radtke described his demeanor as “visibly
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upset.” (CP 216.) The Opinion disregards these characterizations and instead

relies solely on Shelly Radtke’s declaration, dated nearly three years after the

event, wherein she describes Martin as “hotter than a pistol.” (Opinion, pg. 12;

CP 162-63.)

It is further unclear what the word “abandon” is intended to imply here, but
there is no evidence in the record or the Opinion itself to support the conclusion
that Martin left work without notice, without permission, or without ensuring his
duties would be fulfilled. It is undisputed that he asked permission to leave.
(Opinion, pg. 12.) It is undisputed that he received permission from Shelly
Radtke to leave. (Opinion, pg. 13.) It is undisputed that another employee
offered to cover Martin’s shift and fulfill his duties. (Opinion, pg. 12.)

The nature or characterization of Martin’s behavior and demeanor during and
after the meeting is a question of fact for which the record contains conflicting
evidence.

C. “While on leave, [Martin] disobeyed a directive not‘ to contact employees of
Gonzaga University other than the employees in the Human Resource
Office and Jose Hernander. He telephoned and e-mailed the Gonzaga
University president, through the president’s assistant.”

It is true that Martin telephoned and e-mailed the Gonzaga University
president while he was on administrative leave; however, as Martin argued, it is
unclear whether speaking to the president would actually constitute a violation of
this directive. The president is the top of the chain of command in all

departments and is therefore a member of every department, including Human

Resources; Martin did not disobey his directive by speaking to the president.
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Further, the Opinion- does not consider whether Gonzaga’s directive
preventing Martin from coming on campus or speaking to Gonzaga employees
was lawful or reasonable. It is unclear that it is either. Not only is this dictate
unreasonably broad, but Martin was a graduate student enrolled at Gonzaga,
which entitled him to access campus and interact with Gonzaga employees on a
based on his status as a student, which is entirely independent of his employment.
D. “Martin’s earlier job performance evaluations showed him to lack

interpersonal and professional communication skills with coworkers, issue

abrasive and insensitive written communications, and neglect job
responsibilties.”

It is important to note that Gonzaga submitted only one job performance
evaluation into the record (despite presumably having had access to all of them),
and even that document does not support this statement. Other information about
earlier job performance evaluations was provided in the form of testimony or
ancillary documentation, much of which was not acknowledged by the Opinion.
The language referenced in the statement above (“interpersonal and professional
communication skills with coworkers, issue abrasive and insensitive written
communications, and neglect job responsibilities”) comes from an untitled and-
unauthenticated document written by an anonymous author for unknown
purpose. (Opinion, pg. 7.) This information cannot be properly relied upon for
the determination of a summary judgment motion, because anonymous, unworn

out-of-court statements are not admissible at trial. ER 802; ER 901; Dunlap v.

Wayne, 105 Wn.2d 529, 535, 716 P.2d 842 (1986)(“A court cannot consider
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inadmissible evidence when ruling on a motion for summary judgment.”), citing
Charbonneau v. Wilbur Ellis Co., 9 Wn.App. 474, 512 P.2d 1126 (1973).

Performance Evaluation: The Opinion characterizes Martin’s evaluation by

saying: “Records show, however, that Martin received below average ratings for
his interpersonal skills, problem solving, professional development, and
leadership responsibilities on his April 28, 2011 performance review.” (Opinion,
pg. 6.) Unfortunately, this is factually inaccurate.

The performance scale in the performance review submitted by Gonzaga
gives employees a score from 0 to 3 in increments of .5; as a result, there were
six potential boxes that could be checked, with lowest score being 0 and the
highest being 3. .(CP 126-127.) Martin received a tofal score of 1.875 out of 3,
which is above average. (CP 127.) Further, he received no score lower than 1.5
in any one evaluation area, which means that he received several scores that were
average and that he did not receive any score that was below average. (CP 126.)

The Opinion also fails to acknowledge the conflicting evidence contained in
that document. The performance review document describes Martin as “one of
the most flexible and collaborative person [sic] in our staff,” and acknowledges
that he “did an excellent job with the development and implementation of a new
and improved training program.” (CP 126-129.) Contrary to the characterization
in the Opinion, the evidence in the record indicates no dispute that Martin’s
performance was objectively above average; Gonzaga’s own documents confirm
that conclusion.
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Conflicting Testimony: The Opinion suggests that “David Martin presents no
testimony that counter these facts,” but it specifically acknowledges testimony by
Martin that before he raised safety concerns, he had received a raise for good
performance, and after he raised safety concerns, he had received no further pay
raises despite receiving complimentary performance evaluations. (Opinion, pg.
6.) That testimony is included in the record on appeal, and it is undisputed by
Gonzaga. Puzzlingly, the Opinion then explicitly dismisses Martin’s testimony,
saying, “David Martin does not present records to support these assertions.”
(Opinion, pg. 6.) This is troubling for several reasons.

First, Martin’s testimony about previous pay raises and job performance is, in
fact, evidence contained in the record, and it does, in fact, dispute Gonzaga’s
statements that his job performance was exclusively negative; therefore, the
Opinion’s characterization of the evidence contained in the record about Martin’s
performance as “undisputed” is inaccurate, as is the statement that “David Martin
presents no testimony to counter these facts.” (Opinion, pg. 44.)

Second, it appears that the Opinion is making a credibility determination by
choosing to rely solely on evidence presented by Gonzaga while disregarding
evidence presented by Martin. The Opinion provides no authority for the idea
that testimonial evidence without documentary support is not to be considered on
appeal; therefore, it appears that its conclusion is based on the view that
testimony that is unsupported by documentary records is not credible and may be
disregarded as unpersuasive.” However, such determinations based on
MOTION FOR RECONSIDERATION — Page 9of 12 THE LAW.OFFICE OF JULIE C. WATTS, PLLC
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credibility are inappropriate for the summary judgment stage; Credibility
determination, the weighing of the evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a judge.” Reeves v.
Sanderson Plumbing Products, Inc., 530 U.S. 133, 150-51, 120 S.Ct. 2097, 147
L.Ed.2d 105, 68 U.S.L.W. 4480 (2000), quoting Anderson v. liberty Lobby, Inc.,
477 U.S. 242, 255, 106 S.Ct. 2505 91 L.Ed. 202, 54 U.S.L.W. 4755 (1986).

Not only does the Opinion appear _to make multiple credibility
determinations, it repeatedly holds the parties to ‘different standards for this
purpose. The Opinion dismisses Martin’s undisputed testimony regarding a
previous pay raise because he “does not present records to support these
assertions,” and then repeatedly relies on testimony from employees of Gonzaga
without requiring any corroborating documents. This is particularly troubling
given the Opinion’s decision to reverse and remand part of this case because
Gonzaga, the party in possession of personnel documents, wrongfully withheld
those very records from Martin wﬁo had properly requested them.

Finally, the Opinion appears to actively construe facts and inferences against
Martin, the non-moving party. For example, the Opinion states, “Martin testifies
that supervisors never advised him of any work performance deficiencies,” after
which it disregards this testimony by referencing the existence of a performance
review document submitted by Gonzaga. (Opinion, pg. 6.) The Opinion does
not acknowledge the fact that the performance review document is unsignéd by
Martin, and as a result, the existence of the document neither confirms nor
MOTION FOR RECONSIDERATION - Page 10 0f 12 THE LAW OI;FICE OF JULIE C. WATTS, PLLC
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undermines Martin’s testimony that he never received a review. Here and in
numerous oth;ar places, the Opinion construes facts and inferences against
Martin, the non-moving party, contrary to Washington law. Lybbert v. Grant
County, 141 Wn.2d 29, 34, 1 P.3d 1124 (2000).

Conclusion: The entirety of this matter was resolved by the determination
that Martin was insubordinate by allegedly violating reasonable and lawful
directives from his employer, which constituted an overriding justification for the
termination of his employment; however, the Opinion demonstrates that whether
Martin actually violated any reasonable and lawful directives is a question of
material fact requiring trial.

Appellant respectfully requests that the Court reconsider this matter and
reverse the trial court’s ruling and remand the matter for trial.

Iz,
RESPECTFULLY SUBMITTED this 97 of September, 2017.

% m\
1#C. Watts/WSBA #43729
Attorney for the Appellant
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96 PUBLIC POLICY TORT

cannot recover unless the jury finds either that the public-policy-linked
motive was the sole reason for dismissal, or that it was a determining fac-
tor in the dismissal.

Notwithstanding employer concerns to the contrary, none of the public
policy tort cases suggest that the employer must prove to the jury’s satis-
faction that there was just cause for the dismissal. In Sheets v. Teddy’s
Frosted Foods, Inc.,* the court, in holding that a tort cause of action ex-
ists for wrongful dismissal, was careful to distinguish between a rule that
would require an employer in all instances to proffer a proper reason for
dismissal, amounting to just cause,”®® and a rule permitting a plaintiff to
recover only if she can prove a demonstrably improper reason for dis-
missal, a “reason whose impropriety is derived from some important vio-
lation of public policy.”® It rejected the former just-cause rule in favor of
the latter, more limited, public policy rule.?!°

§ 3.21 Proving Overriding Employer Justification

Circumstances can arise, especially in the internal public policy cate-
gory,2!! in which the employer does not deny that the reason for the dis-
missal was the employee’s public-policy-linked conduct, but asserts that
legitimate business reasons nevertheless outweigh the public policy and
justify the dismissal.2'? This is the overriding justification or business ne-
cessity defense. This defense differs from the mixed-motive problem

207179 Conn. 471, 427 A.2d 385 (1980) (plaintiff-employee, quality control director for
employer, alleged dismissal in retaliation for his insistence that employer comply with
requirements of the Connecticut Uniform Food, Drug and Cosmetic Act).

28 1d. at 475, 427 A.2d at 386. Proof of the existence of just cause is considered in
31 Am. Jur. 2d Proof of Facts 125 (1981), and in H. Perritt, Employee Dismissal Law
and Practice §§ 3.3-3.8 (John Wiley & Sons, 2d ed. 1987) (arbitrator-applied cause
standard).

209 Sheets v. Teddy’s Frosted Foods, Inc., 179 Conn. at 475, 427 A.2d at 387. Because of
the similarity of the motive issue in wrongful dismissal cases and intentional interfer-
ence cases, some useful guidance as to proof of improper motive can be found in 21
Am. Jur. 2d Proof of Facts 509 (1980).

219179 Conn. at 474, 427 A.2d at 386. The court noted that the just-cause rule was not at
stake in this litigation, as it was not alleged by the plaintiff, and further that the
Connecticut legislature had refused to interpolate such a requirement into contracts of
employment.

2l Internal public policy torts are defined in § 3.32. The distinction among internal pub-
lic policy, external public policy, and public policy based on labor statutes is reviewed
in § 3.22.

212 Soe Alexander v. Kay Finlay Jewelers, Inc., 208 N.J. Super. 503, 506 A.2d 379 (App.
Div. 1986) (dismissal of employee for filing suit in salary dispute did not offend public
policy; employer had legitimate interest in being free of “harassment” from employee
suits).
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§ 3.21 OVERRIDING EMPLOYER JUSTIFICATION 97

addressed in § 3.20. In the mixed-motive case, the employer asserts that
the real motive for the dismissal had nothing to do with public policy. In
the business necessity case, the employer admits that the dismissal related
to public-policy-protected conduct, but asserts that employer interests in
the circumstances should override the public policy jeopardy. As Judge
Easterbrook explained, an employee is entitled statutorily to protest dis-
crimination—but not by punching a supervisor.*!?

A clear case is Harman v. LaCrosse Tribune,*'* in which the employer’s
interests in proper service to clients overrode public policy in the em-
ployee’s favor. The court held that public policy based on the constitu-
tional right of free speech was overridden by the attorneys’ Code of
Professional Responsibility when a lawyer-employee of the law firm at-
tacked a client in a press release.

Such cases.present questions like those in statutory sex, religion, or
age discrimination cases, in which the employer admits that the defined
characteristic (sex, religion, or age) was the reason for the dismissal, but
defends on the grounds that the defined characteristic was a bona fide oc-
cupational qualification (BFOQ) for the position from which the plaintiff-
employee was excluded?’” Anpother analogy is found in statutory
retaliation cases, in which the employer admits that employee protest of
the general type protected by statute was the reason for the dismissal, but
defends on the ground that the form or nature of the protest was so dis-
ruptive to the employer’s legitimate business interests that the employer
should not be liable. 2

In these statutory cases, the employer must establish justification as
an affirmative defense, which means that the employer has the burden of
persuasion.”!’

In public policy tort cases, the burden of persuasion remains with the
plaintiff-employee on all three elements, including when mixed motive is

213 Reader-Baker v. Lincoln Nat’l Corp., 834 F.2d 1373, 1380-81 (7th Cir. 1987) (dissent-
ing from affirmance of judgment in favor of employee).

214 117 Wis. 2d 448, 344 N.W.2d 536 (Ct. App. 1984).

215 Application of the bona fide occupational qualification defense in an age discrimina-
tion action is discussed in H. Perritt, Employee Dismissal Law and Practice §§ 2.6-
2.7 (John Wiley & Sons, 2d ed. 1987). To prevail with the defense, the employer must
show that the discharge because of age was “reasonably necessary” to its business
operations.

216 A protest against discrimination may interfere with the employee’s performance of his
or her job to such an extent that a dismissal because of the protest is lawful. See Rosser
v. Laborers, 616 F.2d 221, 223 (5th Cir.), cert. denied, 449 U.S. 886 (1980). A similar
limitation is applied under the National Labor Relations Act. See Emporium Capwell
Co. v. Western Addition Community Org., 420 U.S. 50 (1975).

27}q retaliation cases under Title VII, the burden of proof to show that the form of the
protest was inappropriate usually is placed on the defendant employer. Payne v.
McLemore’s Wholesale & Retail Stores, 654 F.2d 1130 (5th Cir. 1981), cert. denied,
455 0.S. 1000 (1982). :
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98 PUBLIC POLICY TORT

involved. Nevertheless, if the employer admits that protected conduct was
the determining factor in the dismissal but defends on business necessity
grounds, the employer should have the burden on that defense. In effect,
the employer is saying that something special about its business gives it an
interest strong enough to override public policy, even though the plaintiff
met her burden on all three elements of the public policy tort. The evi-
dence of the special circumstances of the employer’s business is within the
employer’s control; therefore, it is fair to put the burden of production on
the employer. The burden of persuasion also should be placed on the em-
ployer because the proposition advanced by the employer is disfavored as
contrary to public policy and counterintuitive 28

The types of factual inquiry in a public policy tort business necessity
case are similar to those in statutory BFOQ or business necessity cases. In
both, the strength of the employer’s asserted business necessity*'® defense
turns on facts such as the disruption to the employer’s business that would
result from permitting the plaintiff-employee’s conduct to continue?®® and
the availability of measures other than dismissal (such as transferring the
employee to another part of the employer’s business) to reduce the busi-
ness impact of the employee’s conduct.

In Cisco v. United Parcel Service, Inc.,**' for example, the court affirmed
dismissal of a public policy tort claim. The employee was terminated after
being acquitted of theft and trespass involving a UPS customer. The court
reasoned that, even though dismissal for an unsubstantiated criminal
charge might violate public policy in Pennsylvania, the employer had an
overriding interest in protecting its reputation and business activity, which
might be jeopardized by a mere arrest of one of its employees.”

The Alaska Supreme Court found a public policy protecting employee
privacy overridden by safety concerns.?*

218 C. McCormick, Handbook of the Law of Evidence § 336, at 948-49 (E. Cleary ed., 3d
ed. 1984) (discussing factors leading to placing burden of proof on one party or the
other). .

219 The term business necessity is used as a term of art in disparate-impact race, sex, and
religion cases. See H. Perritt, Employee Dismissal Law and Practice §§ 2.2-2.7 (John
Wiley & Sons, 2d ed. 1987). It is used here in a more general sense because the term is
more evocative than bona fide occupational qualification.

%20 See Novosel v. Nationwide Ins. Co., 721 F.2d 894, 901 (3d Cir. 1983) (trial court should
consider effect of public-policy-protected conduct on efficient employer operations).

21328 Pa. Super. 300, 476 A.2d 1340 (1984). ;

2214 at 307-08, 476 A.2d at 1344. See also Alexander v. Kay Finlay Jewelers, Inc., 208
N.J. Super. 503, 506 A.2d 379 (App. Div. 1986) (dismissal of employee for filing suit
in salary dispute did not offend public policy; employer had legitimate interest in
being free of “harassment” from employee suits).

2231 uedtke v. Nabors Alaska Drilling, Inc., 768 P.2d 1123, 1132-33 (Alaska 1989) (find-

ing public policy protecting employee privacy based in part on state constitution, but
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§ 3.22 EXTERNAL VERSUS INTERNAL TORTS 99

§ 3.22 External versus Internal Public Policy Torts
for Wrongful Dismissal

The author’s Employee Dismissal Law and Practice®™* identifies two dif-
ferent types of public policy torts: external public policy torts, and inter-
nal public policy torts. Many wrongful dismissal cases involve disputes
wholly internal to the workplace, as contrasted with dismissals arising
from conduct outside, and unrelated to, the workplace. These cases may
be classified as internal public policy tort cases. Other public policy tort
cases involve employer conduct that tends to chill employee activity out-
side the workplace. When an employer dismisses an employee for con-
duct in connection with these outside-the-workplace activities, the
employer can be said to be overreaching with the power of dismissal into
some area of private concern to the employee or public concern to the
state, or both, in which the employer has no direct legitimate business
interest.”” In such external cases, a balancing of interests, authorized by
§ 870 of‘the Restatement (Second) of Torts, weighs the employer’s some-
what diminished interest against well-established interests external to the
workplace. _

The weakness of employer justification in external public policy tort
cases distinguishes the external public policy tort category from the inter-
nal public policy tort category. The internal public policy tort category in-
volves public policy interests entirely internal to the employer’s business.
Courts considering claims in this category must focus exclusively on inter-
actions within the workplace, where the employer interests in managing
the business conflict more directly with policies favoring particular busi-
ness practices than in external public policy tort cases. Most internal pub-
lic policy tort cases involve employee objections to employer policies.
Under the interest-balancing approach discussed in § 3.3, the courts must
evaluate the employer’s claim that it, rather than the employee, should be
entitled to formulate policy for its business.”® While there.is some tempo-
ral overlap, most of the internal public policy tort cases were decided af-
ter, and drew upon, the external public policy tort cases.

finding that safety interests overrode in case of employee fired for adverse drug test
results). :

#¢H. Perritt, Employee Dismissal Law and Practice (John Wiley & Sons, 2d ed. 1987 &
1990 Supp. No. 1).

*23The employer has some incidental interest in the work time lost due to jury service or
in the cost of paying worker’s compensation insurance premiums.

%26 See Brown & Root, Inc. v. Donovan, 747 F.2d 1029, 1035 (5th Cir. 1984) (pointing out
difference in impact on employment policies between protecting whistleblowing to
government agencies as opposed to internal quarrel over employer policies; statutory
violation).




TORT THEORIES §7.08

case?®® and the defendant’s burden to plead and prove the existence of any
privilege that may be applicable.*®” These two propositions potentially
conflict respecting proof of justification. Because lack of justification is an
element of the prima facie case under § 870, the comments suggest that the
plaintiff has the burden of producing evidence to show lack of justification,
Yet, conceptually, justification is a privilege, and the comments also say
that the defendant has the burden with respect to privileges. 8
Consideration of the allocation of responsibility between Jjudge and
jury helps explicate the order of proof respecting justification, although
the public policy tort cases vary somewhat in the faithfulness with which
they honor this allocation.*® Comment k requires the judge to engage in
the interest-balancing process to determine whether tort liability exists for
a dismissal in the circumstances alleged by the plaintiff and to decide
what privileges apply.**? Justification is a privilege. The jury is limited by
comiment k to applying the rules and standards articulated by the judge to
“the imipact-of the. plainfiff’s condiicton

udge detides, ‘as 4 part_of her balancing responsibility;

mployer hadlegal justification] The approach that Timits the
y 10N, P

jury to factual questions, suggested in this and following sections, is most
consistent with the underlying philosophy of Restatement (Second) § 870
and the nature of wrongful dismissal disputes,

It is desirable for the judge to retain control over the balancing
process. Only in this way can the appellate courts retain adequate control
over the direction in which the public policy balance is struck. I juries are
allowed to strike the balance in individual cases, the constraints on.an
employer’s discretion will be unpredictable and the outcomes largely
immune from appeliate review.

“86 Restatement (Second) of Torts § 870, cmts. j, n.
7 Restatement (Second) of Torts § 870, cmts. e, j. See also Sterner v. Marathon Oil Co.,

© 767 5.W.2d 686, 690 (Tex. 1989) (reversing intermediate court; defendant has burden to

prove justification for interference with contraét; acknowledging authority to contrary).

% Restatement (Second) of Torts § 870, cms. e, j. See also Sterner v. Marathon Oil Co.,
767 S.W.2d 686. 690 (Tex. 1989) (reversing intermediate court; defendant has burden to
prove justification for interference with contract; acknowledging autherity 10 contrary).

*49 See Cloutier v. Great Atl. & Pac. Tea Co., 121 N.H. 915, 436 A.2d 1140 (1981)
{jury decides not only factual reason for dismissal but also guestion of whether it contra-
vened public policy). Accord Cilley v. New Hampshire Ball Bearings, Inc.. 514 A.2d 818
(NLH. 1986).

*99 Restatement (Second) of Tonts § 870, emt. k.
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§7.08 EMPLOYEE DISMISSAL LAW AND PRACTICE

In Becker v. Rosebud Operating Services, Tinc.,***! the Montana
Supreme Court affirmed summary judgment for the employer, finding
that good cause existed under the Montana Wrongful Discharge Act,
based on the plaintiff’s insubordination and profanity directed at his
supervisor. In relevant part:

The Act defines “good cause™ as “reasonable job-related grounds for
dismissal based on a lailure o satisfactorily perform job duiies, dis-
ruption of the cmployet’s operation,-oi-other legitimate business rea-
son.” Scetion 39-2-903(5), MCA. A legitimate business reason is one
that is neither false, whimsical, arbitrary or capricious, and it must
have some logical relationship to the ficeds of the business, To defeat
a motion for summary judgment on the issue of good cause, the
eniployee may either prove that the given reason for the discharge is
not “good cause” in and of itself, or that the given reason is a pretext
and not the honest reasen for the discharge. If the moving party pre-
sents no evidence that there is an issue of material fact relating to the
wrangful discharge claim, summary judgment is appropriaie *%?

The plaintiff’s actions were uncentested, the court continued. In
addition:

ROSI’s standards of conduct, set forth in the employee handbook,
_permiitted “disciplinary action ranging from reprimand to immediate
discharge, depending on the seriousnéss . . . of the offense.” Seriois
breaches of conduct, including but not limited to “[u]sing profane or
abusive language at any time on Company premises,” were identi-
fied as potentially warranting immediate discharge. Becker was
aware of ROSI’s siandérds of conduct. Although Becker argiies that
+ foul language is commonplace at ROSI and was not that of “a ladies’
tea party,” directing profanity al one’s supervisors after being told to
calm down and leave the premises is much more egregious than sim-
ply using foul language throughout the course of an ordinary work-
day. Moreover, Becker presented rio ¢vidence that ROSI applied its
employment pohcy unequal]y, arb:tranly or capriciously in this con-
text which may give rise to a question concemmg good. The prelimi-
nary discipline of placing Becker on leave was certainly authorized
under ROSI's policy and, in facl, constitutes further evidence that
ROSI management was not engaged in a conspiracy to terminate

490.1 19) P.3d 435 (Mont. 2008). _
490.2 194 P.3d at 442-43 (internal quotations and citations omitted),
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Bevker from the workforce altogether. However brief it may have
been, Gray gave Becker an opportunity to go home and calm down,
with pay. 1t was only after Becker lurther cscalated the situation by
directing profanity at Kerzman and Gray that he was ferminated.

The eourt found t'h"'l't “B‘ecke“r" be‘havior was di‘ml’ptive of ROSI’s
termmatmg him was falqe whmmcal qrbnrary of caprucnom Secnon
39-2-903(5),*"4 MCA.” The court noted that Becker offered only
“conclusory and speculative statements to the District Court that he was
terminated for his union activities, and that he was terminated because the
limestone blower broke.”™**®” This court agreed with the district court that
“Becker présented no evidence that the reason given for his termination
was a pretext.” Accordingly, the court found that the defendant was
entitled to judgment as a miatter of law.*?$

A clear example of the business necessity defense is Harman v.
LaCrosse Tribune,*' in which the employer’s intefests in proper service
to clients overrode public policy in the employee’s favor. The lower court
held that public policy based on a constitutional right of free speech was
overridden by the lawyers” Code of Professional Responsibility when a
lawyer employee of the law firm attacked a client during a press release.
The Michigan intermediate couit, however, rejected the argument that the
status of an attorney justifies a dismissal even when that status violates
contractual entitlements.*?>

Another example of overriding justification is Geary v. United
States Steel Corp.,** in which the employer apparently was willing to
admit that it fired Geary for his protests of safety defects in the
employer’s steel tubing products but asserted that the manner of his
protest was sufficiently unreasonable to justify his dismissal. The
Supreme Court of Pennsylvania, affirming the dismissal of the plaintiff’s

4903 191 P.3d at 442-43 (internal quotations and citations omitted).

4904 191 P.3d at 442-43 (internal .quotations. and citations omitted).

4905 191 P,3d at 442-43 (internal -quotations and citations omitted).

4%0.6 191 P.3d at 442-43 (internal guotations and citations omitted).

391 117 ‘'Wis, 2d 448, 344 N.W.2d 536 (1984).

492 Mourad v. Automobile Club Ins. Ass’n, 465 N.W.2d 395, 398-400 (Mict. Ct. App.
1991) (affirming in part $1 million judgment for attorney dismissed in violation of implied
just cause contract; rejecting argumenit that contract should not be enforced with respect
to aitorney).

493 456 Pa. 171, 319 A.2d 174 (1974).

7-102.1 2010 SUPPLEMENT
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complaint, concluded that the most natural inference to be drawn from the
facts recited by the plaintiff was that he “had made a nuisance of himself,
and the company discharged him to preserve administrative order in its
own house.”*** According fo the court, Geary had expressed his own
point of view about the tubing product, bypassing his immediate supériors
and going directly 10 a vice president of the company. The court hinted
that the outcome might be different if a plaintiff presented evidence froim
which it could be inferred that “the company fired Geary for the specific
purpose of causing him harm, or coercing him to break [a] law.”*%

___[Such cases present questions like those in statutory sex, religion, of
age discrimination cases in which the employer admits that the defined
characteristic (sex, rehg:on or age) was the reason for the dtsmlssal butf

defends on the grounds that the_defined charactenstlc was-a bona fide
occupattonal qual1ﬁcat|onlJ(seeJChapter Zﬂfor the _position. from whlch1
the plaintiff employee was excluded. To- prevail on this defense the
employer must. show that the- -discharge because of the charactenstlc wag
reasonably necessary to its l_)u_smess operation. ;Another analogy is found
in statutory*lretalratton ‘cases JlﬂWthh the employer admtts thatr
employee s protést of the general type‘pr otected by statute was, the reason%
forthe dlsmlqsal but defends on the ground that the form or nature of the
protest was so. dlsruptwe 10 the employer S leglttmate busmess mterestst
that it should not be liable[(se¢|Chapters 3, 11)./The courts hiave held that
a protest of thls type may interfere with the employee $ _]Ob performance
[to such an extent that a dismissal on the basis of the protest is lawful 222
In these statutory caseﬂthe employer must estabhsh an, afﬁrmatlve
f—e_l%nse which ‘means that the employer has the burden of persuasion.

In retaliation cases under Title Vil (see Chapter 3), the burden of

[Next page is 7-103.]

394 456 Pa. 171 at 180, 319 A.2d at 178,

495 456 Pa. 171 at 180, 319 A.2d at 178.

496 Soe Hazel v. Uniled States Postmaster Gen., 7 E3d 1, 4 (st Cir. 1993) (affirming
judgment on partial findings for employer; €mployee not entitled to refuse transfer or to
refuse work as way of protesting perceived race and age discrimination); Novosel v.
Nationwide Ins. Co., 721 F.2d 894 (3d Cir. 1983). on remand, 118 L.R.R.M. (BNA) 2779
(W.D, Pa, 1985) (employer argued that it dismissed the plaintiff for pro-union remarks
made (o nonmanagement personnel, defending itself against a public policy togt claim
based on the First Amendment); Rosser v. Laboreres, 616 F.2d 221, 223 (5th Cir. 1980).
Emporium Capwel} Co. v. Western Addition Community Org., 420 U.S. 50 (1975) (simi-
lar limitation under NLRA).

2010 SUPPLEMENT 7-102.2
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§7.08 PROVING OVERRIDING JUSTIFICATION

Circumstances may arise, especially in the internal public policy
category defined in §§ 7.09[C] through 7.09[DI[5}, in which the employer|
does not deny that the determmmg factor or dommant -Teason for the dis:/
missal was the employee’s pubhc-pohcy-hnked conduct but asseits thatt

Ha»« ey

legmmate biisiness reasons nevertheless outweigh the public policy and
justify the dismissal.”*> This is the overriding justification or busmess
hecessity defense. iThe justification issue, presents this fact _question: was
there a’business necessity f for discharging the plaintiff, even if protectedi
conduct was the reason for the dismissal.*>> Protected conduct is involved
only if both the clarity and jeopaidy elem._en.ts of the piiblic policy tort have
been resolved in the plaintiff’s favor.

|This defense differs from the mixed motive Eroblem addressed in
§7 07[B] In_the mixed motive case, “the' employer asserts that the real

motlve for the dlsmlssal had . nothmg to do w1th pub’hc pohcy I]In the

-----

t0: conduct protected by pubhc pohcy but asserts that the employer s inter:

lests in tl the circumstances should ovemde the jeo ”pardy to public pollgl ﬁs;

Judge ,Easterbrook explamed in * Reeder-Buker- vh}meoln National

lCozp 450 employee is entitled statutorily to protest discrimination, but
ot by punching a stipervisor!

If circumstances under which the employee was terminated present

questions of business necessity, fact issues Should_ be resolved by the jury,

%2 See Rivera v. Woodward Resource Center, 865 N.W.2d 887, 893, 895, 897 lowa
2015) (extensively discussing this book’s framework for overriding business justification);
Brown & Root, Inc. v. Donovan, 747 F.2d 1029, 1035 (5th Cir. 1984) (pointing out the
difference in impact on employment policies between protecting whistleblowing to gov-
emment agencies as opposed to internal quarrels over employer policies); Zoerb v. Chu-
gach Elec. Ass’n, 798 P.2d 1258, 1262 (Alaska 1990) (citing earlier edition of this text for
proposition that legitimate interests may justify discharge partially motivated by improper
reason; jury adequately informed as to determining true reason for dismissal; affirming jury
verdict for employer in breach of contract/just cause casc); Alexander v. Kay Finlay
Jewelers, Inc., 208 N.J. Super. 503, 506 A.2d 379 (1986) (dismissal of employee for filing
suil in salary dispute did not offend public policy; employer had legitimate interest in being
free of harassment from employee suits).

483 Quoted in Gardner v. Loomis Armored, Inc.; 913 P.2d 377 (Wash. 1996) (exten-
sively using framework suggested by this book to conclude that armored car driver fired for
assxstmg holdup victim stated public policy tort claim).

4¥g3g F.2d 1373, 1380-81 (7th Cir. 1987) (dissenting from affirmance of judgment in
favor of employee).
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and the judge should retain control over balancing the interests of
employee, employer, and public policy. The employee should retain the
burden of persuasion in convincing the jury that her conduct was not
unreasonably disruptive to the employer’s legitimate business needs.**®
The comments to § 870 of the Restatement (Second) of Torts, the
section that provides the doctrine for the public policy tort, state that it is
the plaintiff’s burden to plead and prove the elements of the prima facie

[Next page is 7-101.]

483 Restatement (Second) of Torts § 870, cmt. j (1979).
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proof to s_lr)(;w that the form of the protest was inappropriate is on the
employer. ™
In public policy tort cases, the burden of persuasion remains with
the plaintiff employee on all three clements, including when mixed
s [ PIOERY > can 1 PO ™ % ; | -
motive 1s involved, [But ifi[thc] employer admits protected; ggpgl_u;'ﬂ_\qqgf

the determining factor in the dismissal but defends on business necessity,

AR TN SR TP S AT, . St ot e

grounds/the employer should_have the burden of persuasion on_that|

Ipolicy tort. fThe evidence of the special circumstance

defense. In effect, the employer is saying that something special about its

business gives ifarfinterest strong enougilto override public policyleven

though the plaintiff met her burden on afl threc|efements]of the publié
-oob e BEUIEE met e burden on all thregjelementsjof the public
es of the employer’s

. PR * o . P ara 3
business would be within the employer’s control, Therefore, it is faig

to put the burden of production on the employer. The burden of persual
sion also_should be placed on the employer because the proposition

[T SO

-3

3

advanpéavjﬁy; the emp!o)ye_r is_disfavored as contrary 1o public policy?
and is counterintuitive:®’®
"_R_"“"i'-..‘-— ..Fv..",.::‘“m‘ , S . ‘,“t o v N ‘d - L : y ‘, F " W_—;
[ The types of factual inquiry in a public policy tort business neces-

B e R

jsity_case are_similar 1o_those in_statwtory bona fide_occupational

4 P T S e e X R e ~T3
qualification or business neceéss ases. In both, the strength “of the
«._-. e — =7 - af L‘L'u ..',.a.:-w Ceiirteds L i aan e g s et g an S eyt ® s e, .?
employer’s asserted businessnecessity*|defense tu rns on facts such as
the distuption to the employer’sbusiness,thal would result from permits

ting the plaintiff employee's conduct td]continue™and the availability

of measures other than dismissal, such as transferring the employee td

another part of the employer’s business to reduce the business impact
of the employee’s . conduct! As the Wisconsin intermediate court of

appeals put it, “There are good and bad ways to oppose illegal orders,
Reilly (the plaintiff) could not have shot Turner (her boss) in order to
protest the order.”*"!

“7 Payne v. McLemore’s Wholesale & Retail Stores, 654 F.2d 1130 (Sth Cir. 1981),
ceri. denied, 455 U.S. 1000 (1982).

4% €. McCormick, McCormick on Evidence § 336, at 948-49 (E. Cleary ed., 3d ed.
1984) (discussing factors léading to placing burden of proof on one party or the other).

49 The term “‘business necessity” is used as.a term of art in disparite impact race, sex.
and religion cases. See §2.03. It is used here in a more general sense because the term is
more evocative than *‘bona fide occupationa! qualification.”

5 gee Novosel v. Nationwide Ins. Co.. 721 F.2d 894, 901 (3d Cir. 1983) (trial
court should consider effect of public-policy-protected conduct on employer’s efficicnt
operations). , ’

%1 Reilly v. Watkesha County, 535 N.W.2d 51, 55 (Wis. C1. App. 1995) (affirming
summary judgment for defendams) (split opinion).

7-103
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In cases in which the cmployee refuses to follow orders (see
§ 7.09[DI[5]). after a reasonable investigation by the employer of claims
of’ public policy violation. the employee’s conducl may become $0
obstructive as independently to justify a dismissal.’? In Nelson Steel
Comp. v. McDaniel,™ the Kentucky Supreme Court held that an em-
ployee who was dismissed for filing workers’ compensation claims
against prior employers did not fall within Kentucky’s public policy
tort doctrine. The court based its conclusion on the employer’s legitimate
interest in reducing its workers’ compensation expenses. For this to be
overriding justification, of course, negates the public policy tort as
applied to workers’ compénsation retaliation. The employer’s economic
interest is the same regardless of whether it dismisses for filing claims
against prior employers or against itself.

In Geary-type facts, the employer would atgue that the protest over
product design was effected iii such a way as to jeopardize managerial
authority to make the final decision over product design. In the words of
the Pennsylvania Supreme Court, the employer would argue that the
employee ‘‘made a nuisance of himself”’ instead of reasonably advocat-
ing public policy.™ If the jury believed that, the employer would face
no liability for the dismissal, even though it was established that the
employee’s conduct was protected by public policy and that the conduct
was the determining factor in the dismissal.’%%

In Cisco v. Unifed Parcel Service, Inc.,’® for example, the court
affirmed a dismissal of a public policy tort claim. The employee was
terminated after being acquitted of theft and trespass involving a UPS
customer. The court reasoned that, even though dismissal for an unsub-
stantiated criminal charge might violate public policy in Pennsylvania,
the employer had an overriding interest in protecting its reputation and
business activity, which might bé jeopardized by the mere arrest of one

502 See Devlin v. North Shore Door Co., No, 68063, 1995 WL, 277110 (Ohio Ct. App.
May 11, 1995) (citing this author on analytical framework for public policy tort; uffirming
summary judgment against disru_pti‘ve employee based on business Jjustification).

503 898 S.W.2d 66 (Ky. 1995).

M Geary v. United States Steel Coip., 456 Pa, 171, 180, 319 A,2d 174, 178 (1974).

%05 See Gulante v. Sandoz, 196 N.J. Super. 568, 570, 483 A 2d 829, 830 (1984) (dis-
missal under equitably administered absenteeisin policy does not give rise to public policy
tort even though absénce was occasioned by workers’ compensation injury); Slover
v. Brown, 140 lil. App. 3d 618, 621, 488 N.E.2d 1103, 1105 ( 1986) (snme).

506 328 Pa, Super. 300, 476 A.2d 1340 (1984).
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of its employees.**’ Similar overriding justification may exist when drug
testing at safety-sensitive facilities is the basis for the dismissal.**®

The court _rn_gn::qner v. Loomis Aimored, Inc. ffﬂquoted the analysis
of overriding justification in the earlier edition of this text, notmg that the
overrrdmg justification element of the public pohcy tort permrts employers
to escape liability even ‘when an employeewhgs establrshed | clarity, j Jeop-
ardy, and causation”% It also noted that the ovemdmg Jusuﬁcatron ele
ment enables a court to vyergh the employer s argument that a workplace
rule should trump publ_tc_pohcres furthered by actions like C Gardner s in
protectmg the - holdup victim, The majonty carefully consrdered the defen-’
dant’s explanauon “of the importance of its rule against armored truck
drrvers leaving the truck. Indeed, it concluded that the broad Good Samar-

itan doctrine urged by Gardner was not a policy of sufficient i importance to|

override the employer’s work ruleS

If we followed plaintiff’s | broad reading of the Good Samaritan doc-

trme, an employer S | 1nterest however legttrmate, would be subju-

gated to a plethora of employee excuses. A dehvery -person (:ouldl
stop to ard every. motonst with car trouble, no- matter How severe
the consequences to  the employer in terms of mrsdelrvery deadlmes?

SURHCS S - mem

‘Employees could Justlfy tardmess or absence by claiming they drove

an ailing friend to the doctor 'S oﬁlce The»Good Samaritan doctnne ’

does not embody a publrc polrcy 1mportent enough to-override anr
employer s legitimate interest.in’ workplace rules>*!

89328 Pa, Super. 300 at 307-08, 476.A.2d at 1344, See also Kinoshita v, Canadian Pac.
Airlines, Ltd., 803 F.2d 471, 475 (9th Cir. 1986) (airline justified in dismissing for
suspicion of drug abuse based on company's need for good reputation); Hayworth v.
Deborah Heart & Lung Ctr., 638 A.2d 1354, 1356 (N.J. Super, Ct, App. Div. 1994) (New
Jersey's whistleblower statute-did not protect an eimployee who destroyed blood samples in
order to protest what he perceived to be inadequate procedures). Alexander v. Kay Finlay
Jewelers, Inc., 208 N.J, Super. 503, 506 A.2d 379 (1986) (dismissal of employee for filing
suit in salary dispute did not offend public policy; employer had legitimate interest in being
free of harassment from employee suits).

%98 See Hennessey v. Coastal Eagle Point Oil Co., 609 A.2d 11, 21 (N.J. 1992) (affirm-
ing reversal of judgment for employee in safety-sensitive job at oil refinery who was fired
for failing random drug test; public policy based on constitutional acceptance of privacy
interests recognized but overriding employer and public safety interests existed).

%9913 p.2d 377 (Wash. 1996).

519913 P.2d 377 at 387-88.

511913 p.2d 377 ut 386.
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Nevertheless, the majority appropriately reasoned that it “must balance
the public policies raised by plaintiff against Loomis’ le legitimate interest in
maintaining a safe workplace and determine whether those public policies

outweigh Loomis’ concerns »”“ﬂBalancmg the rescue of 4 person from a
life-threatening situation against the work rule reqmred that the work rule
lose. *‘By focusing on the narrow public pohcy encouraging citizens to‘

save human lives from life threatening situations, we continue to protect

emplovers from frivolous lawsuits.”>/?

Dissenting Justice Madsen argued that the majority’s conclusion on
overriding justification would open up to the courts a variety of arguments
that work rules should be ignored.>'

The majority is correct, for the reason succinctly summed up by
concurring Justice Guy: “our nature would cause any decent person,
under these dire circumstarces, to break the rule and save the life.’”>'?

Life-threatening situations are relatively rare, and it is most unlikely
that employees who are dismissed for violating employer safety rules
would be very often in a position to assert that they were saving another’s
life. It surely is appropriate for the overriding justification element to put
courts in the position of balancing the relative importance of public policy
against the employer’s asserted justification, and that balancing, when
carefully done and explained, should protect the legitimate interests of
employee, employer, and society. '

E“or cases in which | busmess necessity is at issue, the jury mstrucuons*
should be framedso: that t the  juty makes the necessary factual decisions and’
the judge retains the ulnmatp responmblhty for balancing the interests of|
employer, employee, and public policy.2°

In Pang v. International Document Services, the Utah Supreme
Court affirmed summary judgment against an in-house attorney who
claimed his termination resulted from his reporting violations of state
lending law. Seetion 7.05[C] summarizes the factual background of the
case. The court found that the effect on public policy was outweighed by
countervailing interests:

516.1

512913 p.2d 377 at 386.

313913 P.2d 377 at 386.

514 14, at 392 (Madsen, J., dissenting).

31514, at 387,

516 5e¢ Nees v. Hocks, 272 Or. 210, 218 2.2, 536 P.2d 512, 516 n.2 (1975) (suggesting
that evidence that source at a particular time would have created special hardship might
have allowed employer to prevail.

3161356 P.3d 1190 (Utah 2015).
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. 3. Any policy reflected in rule 1.13 is outweighed by other counter-
o * vailing interests

€ 42 Mr. Pang’s claim fails for one additional reason. Even if
an employee raises a policy that is plainly defined by the requisite
authoritative sources and of broad importance to the public, the
employer’s countervailing interest in regulating its workplace envi-
ronment may nevertheless outweigh the policy at issue and permit
the employee’s termination. And here, even if an in-house coun-
sel’s duty to “‘report up’’ was clear and substantial, we are per-
suaded that other provisions of the ethical rules express
countervailing policy interests that outweigh any Mr. Pang has
raised in this case.

4 43 Two such policies are protecting a client’s right to choose
representation and deterring illegal conduct. And the rules strike a
delicate balance between allowing clients to secure the representation
of their choice and guarding against a client’s use of an attorney’s
services to engage in criminal activity, For example, rule 1.2(a) pro-
vides that lawyers must ‘‘abide by a client’s decisions concerning the
objectives of representation” but cannot “‘assist a client[ ] in conduct
that the lawyer knows is criminal or fraudulent.” Other provisions

give these directives some teeth—rule 1.16 requires an attorney to

. “‘withdraw from the representation of a client” if “‘the representation
will result in violation of the rules of professional conduct or other
law.” And the lawyer must also withdraw if “‘the lawyer is dis-
charged” by the client. Comment 4 to that rule further emphasizes
that the client “‘has a right to discharge a lawyer at any time, with or
without cause.”

§ 44 Accepting Mr; Pang’s argument would upset this careful
weighing of two important public policies—deterring crime and pro-
tecting a client’s right to choose a lawyer. If organizational clients
faced a potential wrongful termination suit every time they terminate
an in-house lawyer with whom they disagreed, it would be more
difficult for such clients to secure the representation of their
choice—and there is no douibt that a client’s right to choose a lawyer
occupies a position of paramount importance throughout the rules of
professional conduct. Accordingly, we conclude that countervailing
policies outweigh the public policy Mr. Pang has raised in this case—
that an in-house counsel who ‘‘reports up’’ illegal activity under
rule 1.13 should be shielded from the consequences of the at-will
employment doctrine.>162

o . 3162 14, at 1203-04 (internal footnotes omitted).
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